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An Insured Deserves Better 

The November article, “Florida’s 
New Good Faith Duty on an Insurer 
Not to Settle” misses the mark. 
Farinas merely requires an insurer 
to investigate and evaluate poten- 
tial claims so as to best protect the 
insured. The authors’ assertion that, 
“The tensions created by Farinas 
may well need to be addressed by 
the legislature” is preposterous. The 
insured purchases protection when 
purchasing the policy. If complete 
protection is not possible, Farinas 
merely requires that the protection 
be maximized. 

The carrier’s conduct in Farinas 
was outrageous. It indiscriminately 
settled claims and left the insured 
exposed to the largest potential 
claim. 

It then turned around and sought 
a declaration that—after putting 
the insured in the maximum posi- 
tion of peril—it did not even owe the 
insured a defense. As the article’s 
citation to Marsh indicates, the 
carrier’s liability is not absolute. It 
merely has to engage in settlement 
practices that eliminate (if possible) 
the risk to the insured and, if com- 
plete protection is not possible, 


minimize the insured’s total expo- 
sure. Since insurance companies are 
claims professionals engaged in the 
business of risk analysis, that would 
not seem to be asking too much. In 
Farinas the carrier operated in a 
calculated fashion to minimize its 
exposure by indiscriminately paying 
out the policy limits so it could close 
its file and leave its insured twist- 
ing in the wind. Instead of minimiz- 
ing the insured’s exposure, the car- 
rier maximized it. 

The insured deserved better. As 
the Florida Supreme Court re- 
minded us in the November 18, 
2004, Berges decision: “In exchange 
for this relinquishment of control 
over settlement and the conduct of 
the litigation, the insurer obligates 
itself to act in good faith in the in- 
vestigation, handling, and settling of 
claims brought against the insured. 
Indeed, this is what the insured ex- 
pects when paying premiums. Bad 
faith jurisprudence merely holds 
insurers accountable for failing to 
fulfill their obligations.” 

The holding in Farinas is 
unsurprising. 

MICHAEL J. SMITH 
Palm Beach 
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from them or with their knowledge and approval; 
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“| will never reject, from any consideration personal to myself, the cause of 
the defenseless or oppressed, or delay anyone’s cause for lucre or malice. So 
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s Bar president, I want to 

ensure that our members 

feel welcome and in- 

cluded in the many ac- 
tivities of The Florida Bar, and in 
order to improve the Bar’s commu- 
nication with all members, I ap- 
pointed a Membership Outreach 
Committee to communicate with 
our membership and encourage par- 
ticipation in Bar programs and com- 
mittees from lawyers representing 
diverse backgrounds, viewpoints, 
and areas of practice. This commit- 
tee, chaired by President-elect Alan 
Bookman, met in early October to 
review how The Florida Bar mem- 
bership can reflect the state’s di- 
verse population by 2014. 

Despite past outreach efforts, 
many of our lawyers still choose not 
to participate in Florida Bar service. 
If it is by choice, that decision is cer- 
tainly understandable as we all 
have a limited amount of time and 
must prioritize how we want to 
spend it. However, lack of participa- 
tion should not be due to a percep- 
tion that The Florida Bar is a “closed 
shop” or not welcoming of new ideas 
and people from varied backgrounds, 
because that is not true. 

We are fortunate to live in a state 
with a rich cultural population and 
our legal profession should reflect 
that diversity. In April, former Bar 
President Miles McGrane and I par- 
ticipated in a symposium to develop 
a plan to improve the Bar’s commu- 
nication with minority groups and to 
encourage their involvement in sec- 
tions and committees of The Florida 
Bar and its Board of Governors. 

At the October Membership Out- 
reach Committee meeting, Alan 
Bookman presented the 
symposium’s recommendations per- 
taining to the judiciary, law schools, 


and the legal profession for discus- 
sion. One of the suggestions from 
committee members prevailed: two- 
way communication. 

National Bar Association Florida 
Chapter President Ben Crump 
agreed that both sides (the Bar lead- 
ership and minority members) need 
to improve their dialogue. 

Alan Bookman and I are carrying 
out that suggestion by attending as 
many speciality bar functions as we 
can to show our commitment to reach 
out to all segments of the legal com- 
munity in our state. 

When I made my committee ap- 
pointments earlier this year, I put a 
minority on every committee that I 
could; however, in order to do this, I 
had to recruit people. There contin- 
ues to be difficulty in attracting mi- 
nority applications for judicial nomi- 
nating commission openings. 

Several years ago, the Bar Board 
of Governors adopted term limits for 
committee service. This has enabled 
the incoming president-elect to im- 
prove diversity representation in 
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these leadership positions as well 
as provided opportunities for people 
who had not previously been able 
to serve on a Bar committee due to 
limited vacancies. Notices of avail- 
able committees and other posi- 
tions are routinely placed in the 
Bar News, on the Bar’s Web site, 
and sent to various bar associations 
soliciting interest. 

This month, you will see in the 
Bar News an announcement re- 
garding the opening of the commit- 
tee appointment process. Please 
apply. We would like more people 
involved and more representative 
viewpoints, but we cannot accom- 
plish this alone. However, you can 
help your chances of being ap- 
pointed to a committee next year 
by providing a short note to Presi- 
dent-elect Bookman about your 
reasons for wanting to serve. 

We should all embrace diversity 
in its broadest sense and recognize 
its true value to the Bar and the 
world at large. It is in our differences 
that we have strength because each 
person’s point of view is unique. You 
and I may hear the exact same mes- 
sage, but assign two totally differ- 
ent meanings. The sharing of those 
varied perceptions in a forum that 
has the ability to lend shape to the 
future of the legal profession will 
enrich not only our profession, but 
also each of us personally. Nonethe- 
less, these words mean nothing if 
there are no accompanying actions 
to accomplish these goals. We must 
foster an environment that includes 
rather than excludes lawyers in our 
Bar, and I ask for your help in ac- 
complishing this mission. 


KELLY OVERSTREET JOHNSON 
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Navigating in the Wake of a Seizure 


PROTECTING PRIVILEGED 


by George Bedell 


If you got a warrant, I guess you’re gonna come in. 
Truckin’ 
Garcia, Hunter, Lesh and Weir 


tate prosecutors no longer reserve search war- 

rants for investigations of drug dealers, gamblers, 

and houses of prostitution. In addition to the high 

profile federal cases such as the Columbia/HCA, 
Enron, and HealthSouth prosecutions, an increasing 
number of state criminal cases begin with the execution 
of search warrants on businesses. When the warrant 
authorizes the seizure of documents, attorney-client cor- 
respondence and attorney work product’ may not be given 
sanctuary. Indeed, the warrant may specifically autho- 
rize the seizure of litigation materials or attorney work 
product. Inadvertent production of materials can also 
lead to a waiver of the privilege. This article discusses 
issues that arise following the seizure of privileged ma- 
terials, the importance of a prompt motion by client’s 
counsel to return the privileged materials seized, and 
the crime-fraud exception to the privilege. Also included 
are some precautions clients can take to minimize the 
damage done by a seizure. 


Assert the Privilege Early 
and Often or Risk Waiver 

While Florida law may regard the attorney-client privi- 
lege as “an absolute privilege, rather than a qualified 
privilege,” the privilege will not survive in the face of 
neglect even if the government fails to establish an ex- 
ception. If the material seized or inadvertently produced 
is to be protected, the privilege must be asserted early 
and often. A single notice to the agent or prosecutor will 
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probably not be sufficient to ensure the survival of the 
privilege. The longer the documents are out of the client’s 
possession, the more attenuated a claim of privilege be- 
comes. Florida appellate courts have not yet addressed 
whether timing of the assertion of the privilege affects 
its viability. There are, however, two opinions from fed- 
eral circuit courts that illustrate the perils inherent in 
delay. 

The Third Circuit Court of Appeals held that delay in 
seeking a judicial determination of a claim of attorney 
work product privilege amounted to a waiver of the privi- 
lege. In re: Grand Jury, 138 F.3d 978 (3d Cir. 1998). Early 
in a kidnapping investigation, Capano, the suspect, who 
was an attorney, retained counsel. Capano’s attorney 
instructed him to write a time-line of his activities be- 
ginning the date the victim disappeared. After writing 
the time-line, Capano put it in a file which he put in the 
office of Frey, one of his partners. The government later 
got the file containing the time-line from Frey pursuant 
to a grand jury subpoena. Eight days after the govern- 
ment received the time-line, Capano’s attorney wrote to 
the prosecutor notifying him of Capano’s belief that the 
file contained privileged information. The prosecutor dis- 
agreed with Capano’s counsel and told him to “take the 
issue up with the court.” Jd. at 980. Over the next three 
months, Capano’s attorney made additional attempts to 
persuade the government to return the file during tele- 
phone conversations and with a second letter to the pros- 
ecutor. Four months after the government took posses- 
sion of the file, Capano’s attorney filed a motion to compel 
the government to return the file. While the trial court 
recognized that the file contained attorney work prod- 
uct, it declined to order the return of the file, finding 
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that Capano had waived the attor- 
ney work product privilege through 
his delay in bringing the issue be- 
fore the court.’ 

When it was asked to reverse a 
conviction that relied in part on a 
violation of the attorney-client privi- 
lege, the Ninth Circuit also con- 
cluded that indolence amounted to 
a waiver. United States v. de la Jara, 
973 F.2d 746 (9th Cir. 1992). At trial, 
the government introduced a letter 
to the defendant, de la Jara, from 
his attorney. Law enforcement 
agents had seized the letter during 
the execution of a search warrant at 
his home. De la Jara did not chal- 
lenge the seizure of the letter until 
the trial. Because the disclosure was 
involuntary, the court regarded the 
letter as continuing to be privileged 
immediately following the seizure. 
The privilege was in the court’s view 
eroded by time. In the six months 
between the seizure of the letter and 
its introduction in evidence, de la 
Jara did nothing to retrieve the let- 
ter or protect its content. The court 
found that by failing to act de la Jara 
had allowed the confidentiality of 
the letter “to be ‘irretrievably 
breached,’ thereby waiving his privi- 
lege.” Id. at 750. Before reaching its 
conclusion, the court emphasized 
the importance of swift action, com- 
menting, “By immediately attempt- 
ing to recover the letter, appellant 
could have minimized the damage 
caused by the breach of confidenti- 
ality.” Id. 

While the state should not read 
documents that are clearly covered 
by the attorney-client privilege or 
attorney work product doctrine, it is 
the duty of defense counsel to im- 
mediately demand that the state 
return such materials. If the state 
hesitates to comply with the de- 
mand, defense counsel should im- 
mediately file a motion for return 
of the material. 


Protection of Confidentiality 
of Seized Privileged Materials 
Rather than jeopardize the abil- 
ity of its personnel to complete an 
investigation, some law enforce- 
ment agencies quarantine poten- 
tially privileged evidence through 


the use of “taint teams.” Taint teams 
are normally composed of prosecu- 
tors and agents who are not directly 
involved in the investigation. The 
function of a taint team is to iden- 
tify and remove potentially privi- 
leged materials from seized docu- 
ments so that the investigators and 
attorneys working on the case are 
not exposed to the content until a 
court finds either that the material 
is not privileged or that there is an 
exception to the privilege. The 
United States Attorneys’ Manual 
contains guidelines for searches of 
offices of attorneys. The manual rec- 
ommends that the prosecutor con- 
ducting the investigation have a 
team of lawyers and agents ready 
to review privileged material “to 
ensure that the investigation is not 
compromised by exposure to privi- 
leged material relating to the inves- 
tigation.”* It is noteworthy, however, 
that the manual does not recom- 
mend that similar precautions be 
taken when executing warrants in 
other settings likely to yield privi- 
leged materials. 

Because the use of taint teams is 
neither universal nor required by 
statute or case law, no one concerned 
about protecting privileged material 
should assume that such precau- 
tions will be taken when material 
has been seized. Even if a taint team 
is used, defense counsel should im- 
mediately send the prosecutor a 
written demand for the return of all 
materials that the prosecutor con- 
siders to be privileged. The letter 
should also request judicial inter- 
vention in the issue. 


The Crime-Fraud Exception 

In addition to instances in which 
the attorney-client or work product 
privilege is lost through failure to 
act, the crime-fraud exception al- 
lows prosecutors to take affirmative 
action to breach the privilege. 
Florida law provides an exception to 
the attorney-client privilege when 
“(t]he services of the lawyer were 
sought or obtained to enable or aid 
anyone to commit or plan to com- 
mit what the client knew was a 
crime or fraud.” FS. §90.502(4)(a) 
(2003).° However, neither the stat- 
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ute nor the Florida Rules of Crimi- 
nal Procedure specify how invoca- 
tions of the exception are to be re- 
solved. Therefore, appellate courts 
have had to determine the appropri- 
ate standard of proof, the allocation 
of the burden of proof, and the type 
of hearing required to afford due 
process to a party. 

Prosecutors traditionally have 
approached judges ex parte and re- 
quested that the judge review the 
material in camera. In federal 
courts, most challenges to the privi- 
lege in criminal cases have involved 
pre-indictment subpoenas from fed- 
eral grand juries. The federal courts 
have generally agreed in criminal 
cases with the prosecution’s argu- 
ment that an ex parte hearing is less 
intrusive to the attorney-client re- 
lationship than would be a full hear- 
ing in open court.® The degree of in- 
trusion is, of course, relative and 
ignores the fact that any hearing 
where counsel could be present 
would provide a better opportunity 
to protect a client’s interests than 
an ex parte hearing. As discussed 
above, defense counsel should send 
a letter to the prosecutor demand- 
ing the return of the seized privi- 
leged materials as quickly as pos- 
sible. Defense counsel should also 
file a motion for return of the mate- 
rials and set a hearing on the mo- 
tion. Should the prosecutor decline 
to return the privileged materials, 
the prosecutor may defend against 
the motion to return by filing a mo- 
tion requesting a court to review the 
materials in camera to determine 
whether the crime-fraud exception 
applies to the materials at issue.’ 
Counsel’s letter to the prosecutor, 
therefore, should also demand that 
counsel be served with any motion 
requesting a judicial determination 
of the applicability of the crime- 
fraud exception. 

In both federal and Florida courts, 
challenges to claims of attorney-cli- 
ent privilege and attorney work 
product privilege in civil cases have 
been treated differently from iden- 
tical privilege claims in criminal 
cases. See Haines v. Liggett, 975 F.2d 
81 (3d Cir. 1992); and American To- 
bacco Co. v. State, 697 So. 2d 1249 
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(Fla. 4th DCA 1997). The Third Cir- 
cuit noted the distinction between 
civil and criminal cases in a footnote 
of the Haines opinion. The court 
wrote: “We confine our discussion re- 
garding the appropriate procedures 
to be followed in ascertaining the 
applicability of the crime-fraud ex- 
ception to the civil context and inti- 
mate no view as to whether the 
same procedures should be used in 
the grand jury context.” 975 F.2d at 
97. 

In American Tobacco Co., the trial 
court employed the procedures set 
out in Haines to evaluate the 
plaintiff’s crime-fraud exception 
challenge to materials that the de- 
fendants claimed were covered by 
the attorney-client privilege. The 
court followed Haines’ directive that 
it should conduct an “adversarial 
proceeding where each party could 
present evidence and argument on 
whether the evidence . . . would be 
sufficient to support a finding that 
the elements of the crime-fraud ex- 
ception were met.” The Fifth DCA 
later cited Haines and American 
Tobacco Co. with approval in requir- 
ing a trial court to conduct a hear- 
ing on a privilege claim in a civil 
suit. First Union National Bank of 
Florida v. Whitener, 715 So. 2d 979 
(Fla. 5th DCA 1998). 

In American Tobacco Co., the court 
held that the party challenging a 
claim of privilege must offer prima 
facie evidence that the crime-fraud 
exception exists in an adversarial 
proceeding. 697 So. 2d at 1256. The 
party asserting the privilege is then 
afforded the opportunity to rebut 
the evidence offered by the challeng- 
ing party. According to American To- 
bacco Co., the sequence should be as 
follows: 

[T]he party opposing the privilege on the 
crime-fraud exception has the initial 
burden of producing evidence which, if 
unexplained, would be prima facie proof 
of the existence of the exception. The 
burden of persuasion then shifts to the 
party asserting the privilege to give a 
reasonable explanation of the conduct 
or the communication. If the court ac- 
cepts the explanation as sufficient to 
rebut the evidence presented by the 
party opposing the privilege, then the 
privilege remains. However, if after con- 


sidering and weighing the explanation 
the court does not accept it, then a prima 


facie case exists as to the exception, and 
the privilege is lost. 


Id. 

Since deciding American Tobacco 
Co., the Fourth District Court of 
Appeal has extended the due pro- 
cess afforded civil litigants to crimi- 
nal defendants whose claims of at- 
torney-client and work product 
privileges were challenged by state 
prosecutors. State v. Marks, 758 So. 
2d 1131 (Fla. 4th DCA 2000), rev. 
denied, 780 So. 2d 915 (Fla. 2001). 
Relying heavily on its earlier opin- 
ion, the Fourth District determined 
that a series of ex parte hearings did 
not afford the defendants adequate 
due process. As a result of the due 
process violations, the Fourth Dis- 
trict affirmed the circuit court’s dis- 
missal of numerous charges. The 
Fourth District’s decision to affirm 
the dismissal of charges is particu- 
larly notable because of the court’s 
earlier decision on a petition for a 
writ of certiorari brought by the de- 
fendants. Before remanding the 
matter to the trial court for an in 
camera hearing on the attorney-cli- 
ent and work product privileges, the 
appellate court mentioned that it 
did not believe the attorneys had a 
reasonable expectation of privacy in 
the files because the files had al- 
ready been turned over to other at- 
torneys, the clients, or a third party 
attorney. Marks v. State, 572 So. 2d 
976 (Fla. 4th DCA 1990). When the 
case came before it for the second 
time on the privilege issues, the 
Fourth District expressed its consid- 
erable displeasure with the trial 
court judge who “[ijnstead of hold- 
ing an ordinary adversarial hearing 
with all parties involved . . . engaged 
in extensive ex parte hearings only 
with the prosecutors and their in- 
vestigators, after which he over- 
ruled the claim of privilege as to all 
the documents in question.” Marks, 
758 So. 2d 1132-33. It is clear from 
the opinion that the Fourth District 
was profoundly disturbed that the 
state was allowed to breach the 
privileges as a result of the ex parte 
hearings. The court gave the follow- 
ing description of the unfair advan- 
tages the prosecution gained follow- 
ing the ex parte hearings: 
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Thus the state prosecutors and their 
investigators had been allowed to have 
unfettered access to extensive confiden- 
tial thoughts and unguarded statements 
of the lawyers in a wide array of files. 
They had documents as private as dic- 
tation summaries, interview notes, and 
legal analyses revealing their innermost 
thought processes on how to advocate 
their client’s positions. 

* 


The state prosecutors and their investi- 
gators had the benefit of prolonged, un- 
interrupted study of these documents for 
more than sufficient time to comb them 
for material usable in preparing the 
state’s trial witnesses and in cross ex- 
amining the defendants’. It is obvious 
that the trial judge found it impossible 
to discern all the little ways in which, 
because of the unique role of lawyers in 
advocating these claims, this improperly 
gotten knowledge would give the state’s 
lawyers a markedly unfair advantage in 
any trial on the charges of insurance 
fraud. 


Id. at 1137. 

That the court intended to empha- 

size the importance of providing the 
defendants due process through an 
adversarial hearing is evident from 
the first sentence of Marks until the 
end of the opinion. The opinion be- 
gins: 
The trial judge . .. was required by our 
mandate to hold an adversarial hearing 
on whether to apply the crime-fraud ex- 
ception to the attorney-client privilege 
to certain communications. Instead of 
holding an ordinary adversarial hearing 
with all parties involved, however, the 
judge engaged in extensive ex parte 
hearings only with the prosecutors and 
their investigators... . 


Id. at 1132 (emphasis added). 

In addition to the due process as- 
pects of its logic, the court spent a 
paragraph reviewing the general 
prohibitions restricting Florida 
judges from engaging in ex parte 
communications with a party toa 
suit. 

The party attempting to establish 
the exception must supply extrinsic 
evidence of fraudulent conduct to 
meet its first burden. The 11th Cir- 
cuit Court of Appeals commented, 
That showing [of prima facie evidence 
of a crime-fraud exception to the attor- 
ney-client privilege] must have some 
foundation in fact, for mere allegations 
of criminality are insufficient to warrant 
application of the exception. Citations 
omitted. That is not to say, however, that 


motions in opposition to grand jury sub- 
poenas should turn into mini-trials. 
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In re Grand Jury Investigation, Glen 
J. Schroeder, Jr., 842 F.2d 1223, 1226 
(11th Cir. 1987). 

A court cannot, therefore, base its 
finding that a prima facie showing 
has been made by referring merely 
to the privileged documents. Whit- 
ener, 715 So. 2d 979. 

No other Florida cases elaborate 
on the procedure trial courts should 
use in determining which party 
should prevail on this issue. 

The Second Circuit Court of Ap- 
peals, exhibiting concerns similar to 
those of the Marks court, required a 
cautious approach to finding a 
crime-fraud exception when apply- 
ing the principle to litigation mate- 
rials. It commented: 

Where the very act of litigating is al- 
leged as being in furtherance of a fraud, 
the party seeking disclosure under the 
crime-fraud exception must show prob- 
able cause that the litigation or an as- 
pect thereof had little or no legal or fac- 
tual basis and was carried on 
substantially for the purpose of further- 
ing the crime or fraud. Absent such a 
showing, the requisite finding that an 
otherwise privileged or immunized com- 


munication was intended to further the 
fraud cannot be made. 


In Re Richard Roe, Inc., 168 F.3d 69, 
71 (2d Cir. 1999). 

The state need not establish that 
the attorney knew of a client’s mis- 
conduct in order to meet its burden 
of proof. In re Sealed Case, 754 F.2d 
395 (D.C. Cir. 1985); In re Sealed 
Case, 676 F.2d 793 (D.C. Cir. 1982). 
“A specific showing of the client’s in- 
tent in consulting the attorney or the 
attorney’s intent in performing his 
or her duties [for the client] is not 
required” to establish the crime 
fraud exception. Id. at 815. A suspi- 
cious coincidental timing between 
the alleged crimes and communica- 
tions between the client and the at- 
torney are not, without more, enough 
to establish the exception. In re 
Grand Jury Subpoenas Duces Tecum, 
798 F.2d 32 (2d Cir 1986). A finding 
that an exception exists should not 
necessarily result in a uniform pro- 
duction of all documents covered by 
the privilege claim. The judge should 
order the production “only of those 
documents individually found to 
have been prepared in perpetration 
or furtherance of fraudulent activity.” 


Pfizer Inc. v. Lord, 456 F.2d 545 (8th 
Cir. 1972). If the state does not make 
a prima facie case of fraud against 
the attorney, “the court should redact 
any portions of the subpoenaed ma- 
terials containing the attorney’s 
opinion work product.” In re Grand 
Jury Proceedings, 33 F.3d 342 (4th 
Cir. 1994). 

Should you have to deal with fed- 
eral prosecutors, you will need to 
consider an additional factor. The 
Department of Justice, according to 
a 2003 memorandum,’ currently 
regards a corporation’s efforts to 
protect attorney-client communica- 
tions and attorney work product as 
an unwillingness to cooperate 
which, of course, will adversely af- 
fect the corporation should it have 
to negotiate a plea. The memoran- 
dum does qualify the DOJ’s position 
by stating, “The Department does 
not, however, consider waiver of a 
corporation’s attorney-client and 
work product protection an absolute 
requirement.” Regardless of the 
qualification, the implication in 
footnote 3 of the memorandum is 
that prosecutors have standing au- 
thorization and encouragement to 
demand waivers of privilege. In that 
footnote Deputy Attorney General 
Thompson wrote, “This waiver 
should ordinarily be limited to the 
factual internal investigation and 
any contemporaneous advice given 
to the corporation concerning the 
conduct at issue. Except in unusual 
circumstances, prosecutors should 
not seek a waiver with respect to 
communications and work product 
related to advice concerning the 
government’s criminal investiga- 
tion.” The memorandum does not 
give any indication of what the “un- 
usual circumstances” might be. 


Precautionary Measures? 
Clients should be encouraged to 
protect privileged materials. The 
protection of privileged materials 
starts by storing attorney-client cor- 
respondence and attorney work 
product separate from all other 
materials. Segregation of the mate- 
rials may prevent inadvertent dis- 
covery of the materials by law en- 
forcement agents or others. The 
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folders or boxes containing the ma- 
terials should be clearly labeled so 
that the privileged character of the 
materials is obvious at a glance. Seg- 
regation and labeling will put the 
agents and prosecutors on notice 
and impose upon them the respon- 
sibility of acting with caution. These 
steps will also diminish prosecutors’ 
ability to later argue that the con- 
tent of the materials was not readily 
apparent or that the documents 
were viewed inadvertently. 

If it becomes apparent that a cli- 
ent is seeking assistance in the com- 
mission of a crime or fraud, a law- 
yer is obligated to inform the client 
that he or she is not permitted to do 
so.!° The client should also be ad- 
vised that such misuse of the attor- 
ney-client relationship will result in 
loss of the privilege under the crime- 
fraud exception and withdrawal 
from representation. The preamble 
of Rule 4 of the Rules Regulating 
The Florida Bar directs attorneys to 
resolve such conflicts “through the 
exercise of sensitive professional 
and moral judgment guided by the 
basic principles underlying the 
rules.” Rule 4-1.2(d) explicitly pro- 
hibits an attorney from assisting a 
client in committing a crime or 
fraud and implications of the crime- 
fraud exception appear in numerous 
other rules and comments to the 
rules.'! The comment to Rule 4-1.6 
notes that one function of an attor- 
ney “is to advise clients so that they 
avoid any violation of the law in the 
proper exercise of their rights.””” 
The comment to Rule 4-1.2 makes 
it clear that a lawyer cannot will- 
fully inflict self-blindness when dis- 
pensing advice to a client.’ 

In summary, following a seizure 
or an inadvertent production of 
privileged materials, client’s coun- 
sel should explicitly and immedi- 
ately put the government on notice 
that it possesses privileged materi- 
als through a letter to the seizing 
agent and the appropriate prosecu- 
tor and demand their return. Coun- 
sel should also immediately file and 
promptly set for hearing a motion 
to return the materials. O 


1 The attorney work product doctrine, 
which originated in Hickman v. Taylor, 
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329 U.S. 495 (1947), is a concept closely 
related to the attorney-client privilege 
and is governed by many of the same 
principles. The doctrine is now incorpo- 
rated in both the Florida Rules of Civil 
Procedure in Rule 1.280(b)(3) and the 
Florida Rules of Criminal Procedure in 
Rule 3.220(g)(1). Communications be- 
tween a lawyer and an expert are cov- 
ered by the doctrine. Gore v. State, 614 
So. 2d 1111 (Fla. 4th D.C.A. 1992). Un- 
der some circumstances, the work of the 
expert is protected as well. Alachua Gen- 
eral Hospital v. Zimmer, 403 So. 2d 1087 
(Fla. 1st D.C.A. 1981); Horne v. K-Mart, 
558 So. 2d 1079 (Fla. 4th D.C.A. 1990); 
and Toward v. Cooper, 634 So. 2d 760 
(Fla. 4th D.C.A. 1994). The doctrine ap- 
plies to corporations. Southern Bell Tel. 
& Tel. Co. v. Deason, 632 So. 2d 1377 (Fla. 
1994). The work product doctrine may 
be invoked by either the client or the 
lawyer. State v. Rabin, 495 So. 2d 257 
(Fla. 3d D.C.A. 1986). 

? EHRHARDT, FLORIDA EvipENCE §502.1 
(2004 Ed.). 

3’ The trial court also found that 
Capano had waived the privilege by dis- 
closing the file to a third party, Frey. 
Capano had stored the file in Frey’s of- 
fice in hopes of preventing an unautho- 
rized seizure from his own office. Frey 
read the file after he learned of its pres- 
ence in his office. The appellate court 
did not, however, address the issue of 
waiver through disclosure in its opinion. 

4 Unirep States ATTORNEYS’ MANUAL 9- 
13.420. 

5 In federal law, the attorney-client 
privilege and the crime-fraud exception 
are the result of common law rather 
than statutory creations. 

8 See United States v. Zolin, 491 U.S. 
554, 572 (1989). 

7 Since Fia. Stat. §933.05 (2003) re- 
quires law enforcement officers to file a 
return with the court, counsel should 
also file a notice of appearance with the 
clerk of court for the jurisdiction to put 
the court on notice that the owner of the 
materials is represented. 

8 “Principles of Federal Prosecution of 
Business Organizations” Memorandum, 
January 20, 2003, Larry D. Thompson, 
Deputy Attorney General. 

® These are some of the precautions rec- 
ommended in E. Epstein, THE ATTORNEY- 
CLIENT PRIVILEGE AND THE WorRK-PRODUCT 
Doctrine (4th Ed.) Part I, IV, C, 5. 

10 “When a lawyer knows or reasonably 
should know that a client expects assis- 
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tance not permitted by the Rules of Pro- 
fessional Conduct or by law, the lawyer 
shall consult with the client regarding 
the relevant limitations on the lawyer’s 
conduct.” Rule 4-1.2(e), Rules Regulat- 
ing The Florida Bar. 

1! See Rules 4, 4-1.6 and 4-1.16, Rules 
Regulating The Florida Bar. 

” The comment to Rule 4-1.6 even pro- 
vides hope for the cynical on this aspect 


of the practice. “Based upon experience, 
lawyers know that almost all clients fol- 
low the advice given, and the law is up- 
held.” 

18 “There is a critical distinction be- 
tween presenting an analysis of legal 
aspects of questionable conduct and rec- 
ommending the means by which a crime 
or fraud might be committed with im- 
punity.” 
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JUDICIAL SELECTION FLORIDA 


An Executive Branch Perspective 


by Raquel A. Rodriguez 


lorida’s judicial selection system has undergone 

numerous changes since the adoption of Florida’s 

first constitution in 1838. Each method of selec- 

tion, from election to appointment, has had its 
supporters and its detractors. 

The current hybrid system of elections and appoint- 
ments most recently was modified by the Florida Legis- 
lature in 2001.'Prior to 2001, the governor named three 
members to the judicial nominating commission; The 
Florida Bar named another three; and those six com- 
missioners decided on the final three members.” Under 
the 2001 amendments, the governor has authority to ap- 
point all commissioners. Four of the commissioners, how- 
ever, must be selected from names submitted by the Bar. 
Although the governor has the authority to reject the 
entire slate of Bar nominees and call for a new one, to 
date this power has never been invoked. 

One or more Bar leaders have decried any modifica- 
tion of the Bar’s role in judicial appointments as a threat 
to judicial independence.’ The purpose of this article is 
to provide an executive branch perspective on the his- 
tory of Florida’s judicial selection system and to show 
that, contrary to the concerns voiced, separation of pow- 
ers in Florida is alive and well under the current judi- 
cial nominating process. In fact, the special role advo- 
cated by The Florida Bar encroaches on Florida’s 
constitutional separation of powers. 

Florida’s 1838 Constitution, which was not effective 
until statehood in 1845, provided for all judges except 
justices of the peace to be elected by “the concurrent vote 
of a majority of both Houses of the General Assembly.” 
When a separate state supreme court was created in 
1851, the legislature elected the justices for eight-year 
terms.’ Constitutional amendments adopted by the vot- 
ers in 1852 subjected circuit judges to popular election 
for six-year terms.° 

Following Florida’s readmission into the Union, the 
1865 Constitution provided that the governor would ap- 
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point the justices of the supreme court for six-year terms 
with the advice and consent of the senate.’ The governor 
could select new justices at the end of the term.* Circuit 
judges continued to be popularly elected.® Vacancies in 
chancery and circuit judicial offices were filled by writ of 
election issued by the governor, unless the vacancy was 
short-term, when it could be filled by a governor’s ap- 
pointment.'° 

The election of circuit judges was eliminated with the 
adoption of the 1868 Constitution, which then provided 
for eight-year term appointments by the governor with 
the advice and consent of the senate.'! Supreme court 
justices obtained lifetime tenure “during good behavior.””” 
The 1868 Constitution also created the county courts, 
subject to the same appointment process as circuit courts, 
except that county court judges’ terms were for four 
years.’ In addition, the governor could appoint as many 
justices of the peace as “deemed necessary.” 

In 1885, the selection of supreme court justices 
and county judges was given to the electorate, while the 
governor and senate continued with their respective ap- 
pointment and confirmation roles with respect to circuit 
judges.’° That process remained in place until the gen- 
eral election of 1948, when a 1942 amendment restored 
the popular election of circuit judges.'° Under a still ex- 
isting provision of the 1885 Constitution, the governor 
had the sole power to fill judicial vacancies by appoint- 
ment until the next general election.’ 

The 1956 Constitution created the district courts of 
appeal. While these judges were elected, the governor 
was granted a significant amount of power to shape the 
judiciary’* through an amendment to Article V, which 
required the legislature to “provide for one circuit judge 
in each court for each fifty thousand inhabitants or ma- 
jor fraction thereof.”!* The supreme court interpreted this 
amendment as giving the governor the “authority and 
duty to fill such vacancies by appointment.”” Article V 
remained untouched until 1972, when the Constitution 
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Revision Commission undertook a wholesale revision.”! 

In 1971, Governor Ruben Askew issued an executive 
order creating “Judicial Nominating Councils and Pro- 
cedure,””* which would create nonpartisan advisory coun- 
cils to “aid the constitutional discretion reposed in the 
Governor to fill vacancies.” The governor would appoint 
three active Florida Bar members; The Florida Bar would 
appoint three active Florida Bar members; and those six 
would together appoint three citizens (not necessarily 
lawyers). The governor also designated the chair of each 
council. These advisory councils were to nominate at least 
three “fully qualified” nominees for the governor’s con- 
sideration. A little-cited provision in the executive order 
provided that the governor retained sole discretion to 
reject any or all of the nominees or to ask for additional 
nominees. Thus, while advisory councils were helpful in 
identifying nominees who met the qualifications set forth 
in the executive order, it never took away the governor’s 
ability to exercise full discretion in rejecting nominees 
that were not to the governor’s liking, regardless of how 
otherwise qualified they might be. 

In 1972, Florida’s citizens had an opportunity to vote 
on a wholesale revision of Article V.2? Among the amend- 
ments adopted was a judicial nominations commission 
requirement for filling judicial vacancies.** That provi- 
sion followed closely the model created by Governor 
Askew’s executive order. Unlike the executive order, how- 
ever, the amendment purported to obligate the governor 
to appoint a judge from “not fewer than three” nominees. 
Pursuant to that new article, the Florida Legislature es- 
tablished the nominating commissions consisting of nine 
members: three “electors” appointed by the governor; 
three members of The Florida Bar appointed by the Bar’s 
Board of Governors; and three non-Florida Bar members 
appointed by a majority vote of the other six.”° 

The profile and influence of the judicial nomi- 
nating commissions increased in 1976. The 1976 amend- 
ments eliminated the popular election of district court 
of appeal judges and supreme court justices,” giving birth 
to today’s merit retention system. The nominating com- 
missions not only limited the governor’s discretion in fill- 
ing vacancies, but for all intents and purposes also be- 
came the gatekeepers of the supreme court and district 
courts of appeal.”’ The governor could choose only from a 
slate of three nominees;”* however, the circuit court judi- 
cial nominating commissions still nominated “not fewer 
than three.”** A 1996 amendment reconciled the nomi- 
nations process for trial court and appellate vacancies, 
providing that the governor appoint “one of not fewer 
than three persons nor more than six persons” nominated 
by the appropriate commission.” 

In 2001, House Joint Resolution 627 vastly sought to 
restrict the powers of the judicial branch and take back 
much of what power had been granted in 1956 and 
1972.°1 Among the proposals was the elimination of 
nominating commissions altogether, in favor of the ap- 
pointment and consent power of the governor and sen- 


ate. HJR 627 died in committee. Another house bill 
sought to grant all judicial nominating commission ap- 
pointments to the governor.” A compromise creating 
today’s system preserved the role of The Florida Bar in 
the judicial nominations process. Then Florida Bar 
President Terry Russell hailed the compromise as a 
great victory for the Bar: “[T]he merit selection process 
will remain intact, with judicial nominating commis- 
sions having a minimum of six lawyers, as opposed to 
the previous three, and with The Florida Bar nominat- 
ing persons from which the Governor must select four 
lawyers as opposed to our previous three.”* 

However, Russell lamented that “[glradually, a gover- 
nor will be able to fill the JNCs with ideologically com- 
patible people, thus injecting partisan political influence 
into the judicial selection process.”** The current Bar 
president, Kelly Overstreet Johnson, has repeated this 
mantra.*° Implicit in these opinions is an assumption that 
such newly constituted commissions somehow threat- 
ened the separation of powers.* Also implicit is the be- 
lief that limiting the executive power in the judicial ap- 
pointments process produces a better quality of nominees, 
unsullied by any political or personal biases of the com- 
missioners. Neither of these assumptions is necessarily 
correct. 

Despite the best intentions of the drafters of the 
1972 constitutional amendments, charges of politicking 
and cronyism have haunted nominating commissions 
from time to time.*’ In any system where individuals have 
to make subjective decisions about other people, these 
types of controversies are inevitable. Many factors go into 
determining who is the “best qualified” for a position. 
Because of confidentiality rules, commissioners are not 
at liberty to fully explain their decisions. But the mere 
fact that the 1972 structure limited the governor’s ap- 
pointments to the judicial nominating commissicns by 
assigning automatic selections of commissioners to The 
Florida Bar did not prevent concerns about whether the 
“best qualified” were being nominated.* 

Even assuming that mandating a role for The Florida 
Bar produced the “most qualified” judges 100 percent of 
the time, or even most of the time, it is still difficult to 
overcome the separation of powers problem created by 
the 1972 legislation until its amendment in 2001. Con- 
trary to the assumptions underlying the concerns of 
Florida Bar leaders about the 2001 statutory amend- 
ments, the current makeup of the judicial nominating 
commissions preserves the separation of powers that has 
existed since Florida’s first constitution in 1838. 

From the constitution’s earliest days, separation of 
powers was imbedded in our state’s system of govern- 
ment.*® The 1838 Constitution mandated that a justice 
or a judge should have “no duty not judicial” imposed by 
law on them.“ At no time in Florida’s history did the con- 
stitution ever provide for the judicial branch to appoint 
or confirm its own members. It is simply not a judicial 
function. 
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In contrast, Florida law holds that judicial nominat- 
ing commissions are part of the executive branch, be- 
cause the appointment of judges is the “sole and final 
responsibility” of the governor.*! This is a constitutional 
power so firmly entrenched that the legislature cannot 
place any limitations upon it.** Like the actual appoint- 
ment itself, the nomination of persons for appointment 
also is an executive function.** The only power that the 
legislature has in this process is the setting of the num- 
ber of commissioners and their method of selection.“ 
But even when the legislature is empowered by the con- 
stitution to implement a constitutional provision “by 
general law,” it still must conform to the dictates of Art. 
II, §3: 

Branches of government. — The powers of the state govern- 
ment shall be divided into legislative, executive and judicial 
branches. No person belonging to one branch shall execute any 


powers appertaining to either of the other branches unless ex- 
pressly provided herein. (Emphasis supplied.) 


The implementing legislation that followed the 1972 
revision in granting The Florida Bar the absolute power 
to appoint commissioners and to have its commissioners 
vote on other commissioners would seem to run afoul of 
the separation of powers. The Florida Bar is an arm of 
the Florida Supreme Court and is regulated by it.*° Thus, 
the pre-2001 system of appointing Florida judges gave 
the judicial branch the power to engage in a uniquely 
executive function. No reported appellate decision or ad- 
visory opinion has addressed this question, but it fol- 
lows logically. 

The constitutional saving grace of the legislation 
passed in 2001 is that it grants the governor the discre- 
tion to veto all the Bar’s nominees (even though the gov- 
ernor must still choose from a new slate submitted by 
the Bar). This is not unlike the veto power Governor 
Askew reserved for himself in his 1971 executive order. 
The power to veto nominees to either the commissions 
or the bench preserves the executive power and main- 
tains the separation of powers, regardless of whether the 
governor ever actually exercises that right. 

Moreover, the shifting back of power to the execu- 
tive branch is consistent with Florida’s history of having 
some form of accountability for the judiciary. For over 
150 years, all judges in Florida were either popularly 
elected, or elected or appointed by the political 
branches—which themselves were elected. Today, neither 
a governor nor the legislature can remove a sitting judge 
at will, as was the case under earlier versions of the 
Florida Constitution. But a judge can be still disciplined 
by the supreme court or impeached. A judge whose con- 
duct falls short of the criteria required for these drastic 
measures can be defeated by an opponent or in a merit 
retention vote. No appellate judge has ever lost in a merit 
retention vote, but the fact that the people retain that 
right is an important check on the most egregious in- 
stances of incompetence or corruption. Some say that in 
a purely elective system few sitting trial judges ever face 
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opposition, so it is hard to unseat a bad judge. This is not 
necessarily the case. Even if it is difficult to defeat a ju- 
dicial incumbant, one could argue that the problem lies 
more with a system that allows lawyers to make contri- 
butions to the judges before whom they must appear in 
their legal practice. If lawyers were courageous enough 
to refuse to make contributions to bad incumbents, po- 
tential challengers would not be scared off by incumbents’ 
campaign war chests. 

Similarly, a governor who abuses the power to 
appoint judges by selecting political cronies who are in- 
competent or corrupt is answerable to the citizens who 
elected him. These same citizens retain the right to vote 
out any questionable judges a governor may appoint. 
Thus the constitution preserves a system of checks and 
balances to curb the abuse of executive power while still 
respecting the separation of powers. 

The legislature and The Florida Bar worked out a good 
compromise in 2001. As with any process, no system of 
selecting judges will ever be completely free of error or 
controversy. The obligation rests on those who are 
granted the power under our system of government to 
use it responsibly. If that power is abused, the citizens 
will take it back or limit it, as they have done since the 
earliest days of our state’s history. O 
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WorK PRODUCT AND THE 
ATTORNEY S SELECTION PROCESS 


Spoon-feeding the Opposition or 
Preserving the Adversary System? 


by Paul D. Breitner 


itigating similar cases with similar issues over 
many years can often transform the “art of dis- 
covery” into formulaic or rote methods of pro- 
pounding, questioning, and searching as well as 
responding to discovery requests. For example, the fol- 
lowing interrogatory (in so many words) is almost uni- 
versally encountered (and all too often accepted) in all 
forms of litigation: “List each and every document, memo- 
randum or correspondence of any kind that supports the 
allegations set forth in Count II of your Counterclaim.” 

The same language is also commonly contained within 
a typical request for production: “Produce each and ev- 
ery document, memorandum or correspondence of any 
kind that supports the allegations set forth in Count II 
of your Counterclaim.” 

Or the omnibus question at a deposition: “Please tell 
me all of the facts which you contend support the 12th 
Affirmative Defense to this Complaint.” More often than 
not practitioners encounter such interrogatories, re- 
quests, and/or questions and unhesitatingly fall into 
spending their time culling records and documents as 
best they can to respond adequately and in good faith to 
the discovery request being made. In doing so without 
objection, however, are we being too generous? Are we 
giving up our work product? This article explores this 
very issue, particularly in light of the Florida Supreme 
Court’s recent decision in Northup v. Herbert W. Acken, 
M.D., P.A., 865 So. 2d 1267 (Fla. 2004), which appears to 
somewhat alter the playing field as well as the rules of 
engagement. 

The work product doctrine, now memorialized in both 
the Federal Rules of Civil Procedure and Florida Rules 
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of Civil Procedure, has its foundation in the U.S. Supreme 
Court’s decision in Hickman v. Taylor, 329 U.S. 495 (1947). 


Liberal Discovery Versus Need for Production 

With the codification of liberal discovery by the adop- 

tion of the Federal Rules of Civil Procedure in 1937 came 
the need to protect materials prepared by attorneys in 
anticipation of litigation or trial. If an opponent were 
permitted to discover and gain access to these attorney- 
generated materials, the public policy underlying our 
adversary system could very well be compromised. Com- 
menting on those federal rules, the district court in 
McCarthy v. Palmer, 29 F. Supp. 585 (F.D.N.Y. 1939),! 
stated: 
While the Rules of Civil Procedure were designed to permit 
liberal examination and discovery, they were not intended to 
be made the vehicle through which one litigant could make use 
of his opponent’s preparation of his case. To use them in such 
manner would penalize the diligent and place a premium on 
laziness. 

The Hickman Court underscored the need for protec- 
tion of “work product,” but, more importantly, and per- 
haps for the first time, extended the doctrine to unwar- 
ranted inquiries into the files and mental impressions, 
and hence opinions, of an attorney, dealing in that case 
with a discovery request for information and memoranda 
summarizing oral interviews of witnesses, i.e., the 
attorney’s recollection of what certain witnesses said in 
conversations the attorney had had with them. The Su- 
preme Court concluded that if such discovery were to be 
permitted, “[a]n attorney’s thoughts, heretofore inviolate, 
would not be his own. Inefficiency, unfairness and sharp 
practices would inevitably develop in the giving of legal 
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advice and in the preparation of 
cases for trial. The effect in the le- 
gal profession would be demoraliz- 
ing. And the interests of the clients 
and the cause of justice would be 
poorly served.”* Moreover, the 
Hickman Court clearly explained 
that “immunity from discovery was 
necessary to preserve the privacy of 
an attorney’s preparation and en- 
sure the proper functioning of the 
adversarial system,” and that 
“proper preparation of a client’s case 
demands that he assemble informa- 
tion, sift what he considers to be the 
relevant from the irrelevant facts, 
prepare his legal theories and plan 
his strategy without undue and 
needless interference.”* 


Federal Rule 26(b)(3) 
and the Federal Courts 
Traditionally, for the “work prod- 
uct” privilege to apply, the docu- 
ments requested must have been 
generated in anticipation of litiga- 
tion and not simply in the ordinary 
course of business. Federal Rule 
26(b)(3), under very limited circum- 
stances, does, however, allow discov- 
ery of nonprivileged documents, 
which have been prepared in antici- 
pation of litigation, relating to a 
party’s claim or defense, if the re- 
questing party can show 1) substan- 
tial need in the preparation of the 
requesting party’s case, and 2) un- 
due hardship in independently ob- 
taining the substantial equivalent 
of the materials by other means. 
However, the last sentence of the 
subsection states that in ordering 
the discovery of such materials 
when the required showing has been 
made, the court shall “protect 
against disclosure of the mental 
impressions, conclusions, opinions, 
or legal theories of an attorney.” 
This obviously applies to file memo- 
randa, case analyses, written strat- 
egies, etc. Thus, Rule 26(b)(3) recog- 
nizes the distinction between 
“ordinary” and “opinion” work prod- 
uct first articulated in Hickman. 
But what about documents not 
prepared in anticipation of trial but 
generated in the ordinary course of 
business, otherwise admissible and 
nonprivileged as single units, the 


“assembly,” “culling,” and “choice” of 
which can only be said to occur as a 
result of an attorney’s thought pro- 
cesses? Is not the requesting party 
in such instance, by placing the bur- 
den on an adversary’s attorney to as- 
semble and produce “each and ev- 
ery document in support of Count 
II” utilizing (if not invading) oppos- 
ing counsel’s thought processes and 
legal theories? Should not the re- 
questing party’s counsel be required 
to, by personal skill, knowledge, and 
reasoning, request the production of 
documents within general and spe- 
cific categories, and, upon receipt 
and review of same, use his or her 
own thought processes to determine 
whether they constitute support for 
Count II? 

Federal jurisprudence since 
Hickman has repeatedly applied 
and expanded the work product doc- 
trine. Numerous cases stand for the 
proposition that in selecting and 
ordering a few documents out of 
thousands counsel could not help 
but reveal important aspects of his 
or her understanding of the case, 
and that in a case involving exten- 
sive document discovery the process 
of selection and distillation is more 
critical than pure legal research.’ 
The imperative has been to protect 
not only the privacy of an attorney’s 
thought process, but to ensure that 
each side relies on its own wit in 
preparing their respective cases.° 
It has generally been held that 
“counsel’s ordering of the ‘facts’ 
(regardless of whether the facts 
are just nonprivileged facts and 
documents), referring to the pro- 
spective proofs, organizing, align- 
ing, and marshaling empirical 
data with the view to combative 
employment, is the hallmark of the 
adversary system.”° 

In Sporck v. Peil, 759 F.2d 312 (3d 
Cir. 1985), the Third Circuit Court 
of Appeals dealt with the issue in- 
volving a lawyer’s preparation of a 
client for deposition by having pre- 
pared for the client a folder or binder 
of a quantity of documents produced 
in discovery which the lawyer felt 
was relevant both to the allegations 
in the case and the possible legal 
defenses. At deposition, the exam- 
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ining lawyer asked the deponent to 
identify and describe any docu- 
ments that were reviewed in prepa- 
ration for the deposition. It was con- 
ceded that all such documents in the 
deposition binder were previously 
produced and not of themselves 
privileged, but that the select group- 
ing of the documents was attorney 
work product protected from discov- 
ery under Fed. R. Civ. P. 26(b)(3). The 
trial judge ordered the discovery on 
the basis that the documents were 
not “opinion” work product entitled 
to absolute protection per Hickman. 
The Third Circuit reversed, holding, 
inter alia, that the work product 
doctrine here could properly be em- 
ployed to prevent an identification 
of documents reviewed by a witness 
for his deposition. While the strong 
dissent argued this was an imper- 
missible expansion of the work prod- 
uct doctrine at the expense of legiti- 
mate discovery, the majority pointed 
out that the examining counsel 
could have avoided the conflict by 
“elicit{ing] specific testimony from 
[deponent], and then question|[ing] 
[deponent] as to which, if any, docu- 
ments informed that testimony.” 759 
F.2d at 318. In this way, the work 
product which they seek to protect— 
“counsel’s opinion of the strength 
and weakness of the case as repre- 
sented by the group identification 
of documents selected by counsel— 
would not have been implicated.” Id. 
at 318. Moreover, the court urged, 
the examining counsel would have 
received only those documents rel- 
evant to substantive areas which 
through his or her own work prod- 
uct and preparation counsel “was in- 
cisive enough to recognize and ques- 
tion [deponent] on.” Jd. at 318.’ 


Attorney’s Selection Process 
and Work Product Protection 
in Florida’s Courts 

Our work product privilege is de- 
rived primarily from Fla. R. Civ. P. 
1.280(b)(3), which provides in part: 


Trial Preparation: Materials. Subject to 
the provisions of subdivision (b)(4) of this 
rule, a party may obtain discovery of 
documents and tangible things other- 
wise discoverable under subdivision 
(b)(1) of this rule and prepared in an- 
ticipation of litigation or for trial by or 
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lf an opponent were permitted to discover and 
gain access to certain attorney-generated 
materials, the public policy underlying 

our adversary system could very well 


be compromised. 


for another party or by or for that party’s 
representative, including that party’s 
attorney, ....only upon a showing that 
the party seeking discovery has need of 
the materials in the preparation of the 
case and is unable without undue hard- 
ship to obtain the substantial equivalent 
of the materials by other means. In or- 
dering discovery of the materials when 
the required showing has been made, 
the court shall protect against disclosure 
of the mental impressions, conclusions, 
opinions, or legal theories of an attor- 
ney or other representative of a party 
concerning the litigation. 


With minor variations, the rule 
largely follows the federal rule and 
decisions of the federal courts are 
generally looked to for guidance. 

The issue of how and to what ex- 
tent the work product doctrine 
would extend to the “attorney’s se- 
lection process” in Florida was first 
addressed by the Third District 
Court of Appeal in the case of Smith 
v. Florida Power & Light Company, 
632 So. 2d 696 (Fla. 3d DCA 1994). 
The facts in Smith were relatively 
straightforward. Specifically, FPL 
learned in the course of a deposition 
that [Smith’s] attorney had come to 
possess—/from sources other than 
FPL—certain FPL-generated busi- 
ness documents. Being unaware of 
which documents were in Smith’s 
possession, FPL propounded a re- 
quest for production to Smith seek- 
ing “/ajll other documents of Defen- 
dant Florida Power & Light 
Company in your possession and not 
produced by Defendant, Florida 
Power & Light in this cause.” Id. at 
697. Smith objected on the basis of 
work product, arguing that “the very 
grouping of those FPL documents, 
which had been collected outside of 
the discovery process, would reveal 
his attorney’s mental impressions.” 
Id. at 697. After the trial court or- 
dered the documents produced, 


Smith sought a writ of certiorari 
from the Third District. The court 
granted certiorari and quashed the 
decision below. In reaching its con- 
clusion, the court clearly defined the 
issue before it as follows: “[W]hether 
an attorney’s selection of documents 
which by themselves would not be 
cloaked with the work product privi- 
lege renders that group of docu- 
ments, as a discrete unit, immune 
from discovery.” (Emphasis in origi- 
nal.) Jd. at 697. 

Turning to federal jurisprudence 
for guidance,‘ the Third District con- 
cluded that the attorney’s selection 
of documents in question fell within 
the almost completely protected cat- 
egory of opinion work product, and 
that the attorney’s selection of docu- 
ments in this instance was in fact 
immune from discovery. The court 
further added that “[a]n in camera 
review of the documents requested 
would be futile—it is not what the 
documents themselves say which is 
contended to be work product but 
counsel’s selection thereof.” Id. at 
699. The Smith court relied princi- 
pally upon Hickman, but also cited 
the 1970 Florida Supreme Court 
case of Surf Drugs v. Vermette, 236 
So. 2d 108 (Fla. 1970), standing for 
the proposition that although 
“[wlhat constitutes ‘work product’ is 
incapable of concise definition ad- 
equate for all occasions, an 
attorney’s evaluation of the relative 
importance of evidence falls 
squarely within the parameters of 
privilege.”® In Smith, the group of 
documents sought would indeed re- 
veal the attorney’s assessment of 
the relative importance of not only 
each of those documents, but also 
their significance as a collection. 
They were, after all, a grouping of 
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documents which was the end result 
of counsel’s selection process. The 
attorney’s strategy in gathering only 
these and choosing them from a pos- 
sible infinite universe of corporate 
documents would be instantly re- 
vealed to Florida Power & Light 
upon plaintiff’s production of the 
collection. Production would, there- 
fore, focus on the producing lawyer’s 
discriminating eye and would lay 
bare protected thought processes. 

The Smith doctrine has interest- 
ingly been applied to the criminal 
context. In State v. Williams, 678 So. 
2d 1356 (Fla. 3d DCA 1996), al- 
though the prosecution was under 
an obligation to disclose to the de- 
fendant and make available for 
copying a large volume of legally 
seized documents, it was held pro- 
tected from having to list those 
documents it intended to use at 
trial. The Third District Court of 
Appeal, citing Smith, held that such 
disclosure would serve to highlight 
the thought processes and legal 
analysis of the prosecutor.’° 

The issue of protecting an 
attorney’s selection process went 
largely untouched by the appellate 
courts post Smith, until the decision 
rendered by the Fourth District 
Court of Appeal in the case of 
Gardner v. Manor Care of Boca 
Raton, Inc., 831 So. 2d 676 (Fla. 4th 
DCA 2002). The decision appears to 
take a step backward and away from 
Smith. 

From a factual standpoint, 
Gardner involved an action for dam- 
ages brought by Bette Gardner, as 
personal representative (Gardner), 
against Manor Care of Boca Raton, 
Inc. (Manor Care), for alleged nurs- 
ing home neglect and abuse. Manor 
Care subsequently served interroga- 
tories on Gardner, two of which were 
specifically alleged to violate the 
attorney work product doctrine. 
Manor Care first asked: “Does the 
Plaintiff contend that the AHCA sur- 
veys conducted at Manor Care of 
Boca Raton are relevant to any of the 
issues to be decided in this case? If 
so, please list the particular AHCA 
survey which the Plaintiff contends 
is relevant, and the manner in which 
the Plaintiff contends that the same 
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has relevance.” Id. at 677-78. The 
next question was: “Does the Plain- 
tiff contend that the personnel files 
of Manor Care of Boca Raton em- 
ployees, which were produced in dis- 
covery, are relevant to the issues to 
be determined by this Court at the 
time of trial? If so, list the documents 
from the various personnel files that 
were produced which the Plaintiff 
contends are relevant to the issues 
to be decided by this Court, [sic] the 
basis for these documents’ relevance.” 
Id. at 678. 

Gardner objected, arguing the 
applicability of the work product 
privilege, “because they seek disclo- 
sure of Gardner’s counsel’s selection, 
compilation and evaluation of the 
documents, thereby revealing 
counsel’s mental impressions and 
strategy.” Id. at 677. Manor Care 
moved to compel answers to the in- 
terrogatories, arguing that an an- 
swer should be required, “in order 
that Manor Care will know precisely 
which issues are to be litigated at 
trial, may depose or call any wit- 
nesses in relation thereto, and may 
otherwise defend against the docu- 
ments at trial.” Id. at 677. The trial 
court granted the motion to compel, 
and Gardner petitioned for writ of cer- 
tiorari. Although the Fourth District 
Court recognized that a writ of cer- 
tiorari is appropriate in response to a 
trial court order directing the disclo- 
sure of work product information, it 
denied the petition in this case. 

The court concluded that although 
Gardner may have established the 
irreparable harm necessary to ob- 
tain the requested writ, the trial 
court’s order did not depart from the 
essential requirements of law.'! In 
reaching its conclusion, the court at- 
tempted to distinguish the Third 
District’s decision in Smith, reason- 
ing that while the order 
requires petitioner’s counsel to “cull” 
through various surveys and personnel 
files to determine which ones are rel- 
evant, and this grouping may indicate 
counsel's strategy[;] unlike Smith, this 
case involves a finite number of docu- 
ments, of which respondent already has 
knowledge (having produced them). Re- 
quiring disclosure of these documents 
thought by petitioner's counsel to be rel- 


evant has no more effect than a stan- 
dard pretrial order requiring a party to 


list relevant documents to be used dur- 
ing trial. 
Id. at 678. 

Certainly the notion of irrepa- 
rable harm would be diminished if 
the documents, or “the fruits of the 
screening [of documents] would soon 
be revealed in any event” (by pre- 
trial exhibit list). 

In his dissenting opinion, Judge 
Stevenson specifically concluded 
that “[w]hile the facts in Smith are 
distinguishable in certain respects, 
the legal rationale of Smith is ap- 
plicable to the instant case.” Id. at 
678. Specifically, the order in ques- 
tion “requires Gardner’s counsel to 
‘cull through the various surveys 
and personnel files and reveal which 
ones, in counsel’s opinion, are rel- 
evant and ‘the manner’ in which 
they are so.” Id. at 678. Recognizing 
that “Opinions’ and ‘judgment calls’ 
of counsel are considered work prod- 
uct of the highest order, and are ‘ab- 
solutely, or nearly absolutely’ pro- 
tected [citations omitted],” Judge 
Stevenson believed that Manor 
Care’s attempt to “learn, by inter- 
rogatory request, ‘the manner in 
which’ Gardner might contend that 
those documents, which Manor Care 
produced, are relevant to certain is- 
sues in the case,” ran afoul of the 
work product doctrine. Jd. at 679. 
While Judge Stevenson believed 
that “Manor Care is entitled to know 
which documents might, and will, be 
used at trial,” in this case Manor 
Care was impermissibly seeking “the 
actual legal strategy of Gardner.” Id. 
at 679. Accordingly, Judge Stevenson 
would have quashed the trial court’s 
order “to the extent that it requires 
Gardner to reveal ‘the manner in 
which’ petitioner contends that the 
documents referenced in the inter- 
rogatory requests have relevance.” 
Id. at 679. 

If we are to criticize the Gardner 
court in its distinction borne of the 
fact that the discovery request was 
for a finite, as opposed to an infinite, 
or voluminous, host of records, it 
indeed relies on a false premise. It 
ignores that the courts have tradi- 
tionally focused on the selection pro- 
cess itself, not on whether the se- 
lection process implicates a request 
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of a finite or infinite number of docu- 
ments. In truth, the usual request 
will never be for an “infinite” num- 
ber of documents. It will always be 
finite. To request an attorney to pro- 
vide information of which 10 of the 
20 available documents he or she 
believes are relevant is no different 
than requesting an attorney to iden- 
tify which of the 20,000 available 
documents is relevant. While the 
latter may involve more of a burden 
than the former, the test in dealing 
with a work product question is not 
a quantitative test, but a qualita- 
tive one. To require the providing of 
such information is essentially call- 
ing for one attorney to prepare the 
other side’s case. 

In the subsequent case of Acken, 
M.D., P.A. v. Northup, 827 So. 2d 
1070 (Fla. 2d DCA 2002), the Sec- 
ond District was confronted with ad- 
dressing the attorney selection pro- 
cess issue in light of the seemingly 
conflicting decisions of Gardner and 
Smith. Acken involved a medical 
malpractice action filed by Northup 
against Dr. Acken, alleging that Dr. 
Acken had failed to diagnose a can- 
cer tumor, resulting in Northup’s 
death. Ultimately, Northup served 
a witness and exhibit list, disclos- 
ing, among other witnesses, Dr. 
Michael Dillon as Northup’s expert. 
Subsequently, Northup served a re- 
quest for production, “requesting 
copies of any and all depositions of 
Dr. Dillon that were in the custody 
and control of defense counsel.” Id. 
at 1071. Following Dr. Acken’s ob- 
jecting on the basis of the work prod- 
uct doctrine and Northup’s filing of 
a motion to compel production, the 
trial court ordered “Dr. Acken to pro- 
duce any depositions or other state- 
ments of Dr. Dillon in the possession 
of defense counsel.” Jd. at 1071. Dr. 
Acken sought a writ of certiorari 
from the Second District Court of 
Appeal, contending that “he had 
done research to try to locate prior 
depositions of Dr. Dillon that could 
be used for impeachment purposes,” 
and that “revealing the depositions 
of Dr. Dillon, which he has gathered, 
would violate the work product 
privilege because those documents 
were selected and compiled based on 
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counsel’s mental impressions of 
which issues will be most important 
at trial.” (Footnote omitted.) Id. at 
1071. The district court agreed with 
Dr. Acken, concluding that the trial 
court departed from the essential 
requirements of the law by compel- 
ling the production. 

In reaching its conclusion, the 
Second District analyzed both the 
Smith and Gardner decisions. While 
the court recognized that “[t|he facts 
of the case at bar may be closer to 
those in Gardner than those in 
Smith because there must be a ‘fi- 
nite’ number of depositions that Dr. 
Dillon has given in prior cases,” id. 
at 1072, the Second District adopted 
the rationale in Smith. Applying 
that rationale, the court 
“concludeld] that the group of Dr. 
Dillon’s prior depositions that Dr. 
Acken’s counsel has collected to im- 
peach Dr. Dillon is attorney work 
product, which is not subject to dis- 
closure.” Id. at 1072. To the extent 
that Gardner dictated a contrary 
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result, the court certified conflict. 
The conflict was not addressed by 
the Florida Supreme Court until the 
Acken case made its way up the 
chain. In Northup v. Herbert W. 
Acken, M.D. P.A., 865 So. 2d 1267 
(Fla. 2004), the Supreme Court con- 
sidered the Second District’s conclu- 
sion that a discrete set of [Dr. 
Dillon’s] previous depositions gath- 
ered by counsel for purposes of im- 
peachment was protected work 
product. The court held that the 
deposition transcripts, to the extent 
they were intended or expected for 
use at trial, were not protected by 
the work product privilege. In reach- 
ing its conclusion, the court appears 
to have engaged in a balancing act 
between the liberal dictates of Surf 
Drugs, Inc. v. Vermette, 236 So. 2d 
108 (Fla. 1970) (in which the state’s 
high court declared that the Rules 
of Civil Procedure were intended to 
prevent the use of surprise, tricking, 
bluff, and legal gymnastics), while 
preserving the Hickman and Smith 
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type protections of counsel mental 
impressions and processes. Al- 
though the Northup court reiterated 
its 1980 decision in Dodson v. 
Persell, 390 So. 2d 704, 707 (Fla. 
1980), stating that “[alny work 
product privilege that existed... 
ceases once the materials or testi- 
mony are intended for trial use” |em- 
phasis added] [citation omitted], the 
court later in the [Northup] opinion 
suggests that “litigants must make 
a simple and discrete decision prior 
to the entry of a pre-trial case man- 
agement order” as to whether the 
evidence gathered and collected is 
to be used at trial. (Emphasis 
added.)"* 

The high court appears to be sug- 
gesting that once a case manage- 
ment order (presumably requiring 
the disclosure of exhibits intended 
to be used at trial) goes into effect, 
the rules of discovery and work 
product change. While impliedly en- 
dorsing a more expansive work 
product privilege in the pre-trial, in- 
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vestigative phase(s) of litigation, the 
suggestion appears to be that the 
compulsion to identify and reveal 
becomes stronger closer to trial. 

While questions remain as to 
whether the Supreme Court’s deci- 
sion in Northup eviscerates the pre- 
viously enunciated view that work 
product is inviolate, at least with 
respect to impeachment evidence, 
purists should take heart of the fact 
that the court left intact and ex- 
pressly approved the reasoning and 
result of Smith, while expressly dis- 
approving the “broad sweep” of the 
Fourth District Court of Appeal’s 
decision in Gardner, 865 So. 2d at 
1272." The court opined that the 
Fourth District Court of Appeal’s 
approval in Gardner of an order re- 
quiring counsel to “cull” through 
various surveys and personnel files 
to determine which ones are rel- 
evant,” an action which the district 
court admitted “may indicate 
counsel’s strategy,” went entirely too 
far. 865 So. 2d at 1271. 


Conclusion: Culling 


Is the Culprit 

The body of case law dealing with 
“fact” work product, otherwise dis- 
coverable under the limited condi- 
tions set out in Fed. R. Civ. P. 
26(b)(3), and “opinion” work prod- 
uct, which is “absolutely, or nearly 
absolutely, privileged,” hinges with 
few exceptions on an analysis of 
whether counsel is called upon to 
“gather” or to “cull.” 

For purpose of this analysis, we 
cannot confuse “culling” with “gath- 
ering.” The “gathering” process in- 
volves selecting documents which 
simply fit within a requested cat- 
egory of documents, where the re- 
quest came (presumably) from the 
independent effort of counsel mak- 
ing the request. To ask what is rel- 
evant, however, requires more than 
gathering and categorizing, it re- 
quires analyzing and assessing, 
based upon a theory of the case. The 
former is completely proper; the lat- 
ter lies at the heart of the adversary 
system and falls squarely within the 
highly protected category of opinion 
work product. Whether the courts of 
Florida will follow the well worn 


evolutionary path of Hickman and 
Sporck, or break off distinctions, as 
in Gardner, based on assessments 
as to the relative burden(s) of dis- 
covery, remains to be seen. The one 
thread (Sporck, Smith) would ap- 
pear to “enhance the quality of pro- 
fessionalism within the legal com- 
munity by preventing one attorney 
from benefiting from the work, time 
and effort invested by the 
adversary’s attorney.”'® The other 
(Gardner) would severely diminish 
the quantum of energy and incisive- 
ness necessary for the requesting or 
examining attorney to elicit testi- 
mony and documentation support- 
ing the position held, and making 
independent judgments therefrom. 
As Justice Jackson stated in his con- 
curring opinion in Hickman, “Dis- 
covery was hardly intended to en- 
able a learned profession to perform 
its functions without wits or on wits 
borrowed from the adversary.”"’ O 


1 See also Lipson, ArT oF Apvocacy SE- 
RIES: DOCUMENTARY EVIDENCE §6.05 (Mat- 
thew Bender 2002) for a discussion of 
just how much “attorney ignorance” a 
court will allow in any given situation. 
“(I]t is patently unfair, if not absurd, to 
assume that the discovering party 
should be able to identify all of the op- 
posing party’s documents by date, chap- 
ter, and verse. The term ‘discovery’ im- 
plies something less than a total 
working knowledge of the opposing 
party’s affairs and record keeping pro- 
cedures. Therefore, some educated 
guesswork must always be involved.” Id. 

2 Hickman, 329 US. at 511. 

3 Td. at 510. 

* See Shelton v. American Motors 
Corp., 805 F.2d 1323 (8th Cir. 1986), cit- 
ing James Julian, Inc. v. Raytheon Co., 
93 F.R.D. 138, 144 (D. Del. 1982). Cf San 
Juan Dupont Plaza Hotel Fire Litiga- 
tion, 859 2d 1007 (1st Cir. 1988) (noting 
that if material will come to light dur- 
ing a civil trial, it is not entitled to the 
heightened protection of opinion work 
product because the attorney does not 
have a justifiable expectation that the 
mutual impressions revealed by the 
materials will remain private). 

5 See,e.g., Upjohn Co. v. United States, 
449 US. 383, 401 (1981). In American 
National Red Cross v. Travelers Indem- 
nity Co. of Rhode Island, 896 F. Supp. 8 
(D.D.C. 1995), the deposition question, 
“Tell all the facts which Travelers con- 
tends supports its 12th Affirmative De- 
fense to the Complaint” was held imper- 
missible. 

® Berkey Photo, Inc. v. Eastman Kodak 
Co., 74 F.R.D. 613 (S.D.N-Y. 1977). 
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? Similarly, in Shelton v. American Mo- 
tors Corp., 805 F.2d 1323 (8th Cir. Ark. 
1986), the court protected a lawyer (in- 
house counsel) from having to even ac- 
knowledge in his deposition the mere 
existence or nonexistence of certain cor- 
porate documents on the reasoning that 
the answer to the question would entail 
information which the lawyer would 
have gained through her investigation 
of the case. The court held that since the 
lawyer engaged in a selection process of 
compiling documents from among volu- 
minous files in preparation for litigation, 
the mere acknowledgment of the exist- 
ence of those documents would reverse 
counsel’s mental impressions. 

5’ The Smith court recognized that 
since the Florida Rules of Civil Proce- 
dure were patterned after the Federal 
Rules of Civil Procedure, seeking guid- 
ance from federal decisions which had 
touched on the issue was appropriate. 
See also Cotton States Mutual Insurance 
Co. v. Tuttle Reef Assoc., 444 So. 2d 595 
(Fla 4th D.C.A. 1984), looking to federal 
case law for guidance. 

® Smith v. Florida Power & Light Co., 
632 So. 2d 696 (Fla. 3d D.C.A. 1994); see 
also CHARLES EHRHARDT, FLoripa Evi- 
DENCE §502.9 (1993 ed.) 

10 Td. See State v. Rabin, 495 So. 2d 257 
(Fla. 3d D.C.A. 1986) (discussing fact/ 
work product versus “opinion” work 
product); Fa. R. Crim. P. 3.220(g). 

1 Gardner, 831 So. 2d at 677. The stan- 
dard for obtaining a writ of certiorari is 
that the order being reviewed must de- 
part from the essential requirements of 
law, causing irreparable harm from 
which there is no adequate remedy on 
appeal. 

22 See Bohannon v. Honda Motor Co. 
Ltd., 127 F.R.D. 536 (D. Kan. 1989), for 
a supporting view. 

13, Also see Binger v. King Pest Control, 
401 So. 2d 1310 (Fla. 1981). 

14 Northup, 865 So. 2d at 1270. 

15 See Rabin, 495 So. 2d 257, 262. 

16 Savoy v. Richard A. Carrier Truck- 
ing, 178 F.R.D. 346 (D. Mass 1998); U.S. 
v. Nobles, 422 U.S. 225, 238 n.11 (1975) 
(“As the Court recognized in Hickman 
v. Taylor, 329 U.S. at 508, the work-prod- 
uct doctrine is distinct from and broader 
than the attorney-client privilege.”). 

7 Hickman, 329 U.S. 495, 516 (1947) 
(Jackson, J. dissenting). 


Paul D. Breitner is senior litiga- 
tion counsel with The Barthet Firm in 
Miami, practicing primarily in areas of 
commercial and construction litigation. 
He holds a B.A. from the University of 
Maryland, a J.D. from the University of 
Florida, and is admitted to the U.S. Dis- 
trict Court for the Southern District of 
Florida, the U.S. District Court for the 
Middle District of Florida, and the 11th 
Circuit Court of Appeals, as well as 
Florida’s state courts. 
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City, County and Local Government Law 


Eenie, Meenie, Miney, Mo... 
Who’s To Regulate This Tow? 


any may remember 

the children’s fanciful 

rhyme “eenie, meenie, 

miney, mo,” used to de- 
termine who would be the chosen 
“It,” responsible for chasing and 
tagging the next player. While the 
game was exhilarating and exciting, 
it was often frustrating and tiresome 
because your intended targets were 
always too elusive, especially if they 
were physically bigger than you. 
Local governments around the coun- 
try have begun to feel like the veri- 
table “It,” questioning whether lo- 
cal regulation of towing and its 
related services is preempted by fed- 
eral law or permissible under a 
state’s delegated authority. This ar- 
ticle will examine local regulation of 
towing services in the wake of R. 
Mayer of Atlanta v. City of Atlanta, 
158 F.3d 538 (C.A. 11 1998), and City 
of Columbus, et al. v. Ours Garage 
and Wrecker Service, Inc., 536 U.S. 
424 (2002), and highlight permis- 
sible areas for local government in- 
tervention. 

Towing services are rendered 
throughout Florida either on a con- 
sensual or nonconsensual basis. If a 
vehicle is disabled due to an accident 
or mechanical malfunction and a 
tow truck removes the vehicle upon 
the owner or operator’s consent, or 
in some circumstances, upon the law 
enforcement officer's direction, these 
tows are considered consensual. 
However, where vehicles parked in 
an illegal or unauthorized manner 
are removed without the owner or 
operator’s permission, these tows 
are commonly referred to as 
nonconsensual. Nonconsensual tow- 
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Local governments 


have begun questioning 
whether local regulation 
of towing and its related 


services is preempted 
by federal law or 
permissible under 
a State’s delegated 
authority. 


ing typically garners most of the 
public’s attention and can lend itself 
to predatory practices. For example, 
Broward County filed an emergency 
motion for injunctive relief against 
two local tow companies that refused 
to charge the Broward County pro- 
mulgated rate for nonconsensual 
tows. Outside the judge’s chambers 
were several helpless and hapless 
consumers whose vehicles were in- 
voluntarily towed and only retriev- 
able once the consumer paid towing 
and storage fees in excess and in ad- 
dition to those fees authorized un- 
der Broward County’s Code of Ordi- 
nances. There was a moderately clad 
woman in her 40s, who was com- 
pletely exasperated when forced to 
take the bus to retrieve her only ve- 
hicle from a distant tow yard after 
being towed from a local grocery 
store; a disenchanted parent who 
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explained how her son called at twi- 
light, disoriented and bewildered 
that the family car was towed and 
who took a taxi to an automatic 
teller machine in a seedy neighbor- 
hood because the tow company 
would not accept a credit card or 
check; and an elderly couple, who 
unknowingly parked in an area 
marked “Drycleaners only” within a 
crowded plaza, went into the local 
drugstore, returned just in time to 
see their vehicle on a tow truck, but 
who were refused by the tow truck 
driver the opportunity to retrieve 
their vehicle without going through 
the expense and time of traveling to 
the tow yard. 

This anthology of crime and pas- 
sion began when the 11th Circuit 
Court of Appeals issued its opinion 
in Mayer, eviscerating local govern- 
ment regulation of motor vehicle 
transportation by a tow truck. In 
1977, the Atlanta City Council 
adopted several ordinances govern- 
ing the provision of towing services 
within the city limits.! These tow- 
ing ordinances, in general, required 
any person operating as a tow com- 
pany to first obtain a license appro- 
priately granted by the mayor of 
Atlanta. Further, the interested ap- 
plicant was required to provide per- 
sonal and/or corporate information, 
business location, list of charges for 
towing services, description of type 
and amount of insurance, and such 
other information that may be re- 
quired by the police or the license 
review board. Moreover, the appli- 
cant was required to register all tow 
company drivers and their vehicles 
with the police. Between 1990 and 
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1992, Atlanta law enforcement offic- 
ers issued several citations to the 
respective towing companies for fail- 
ing to obtain the requisite permits 
or registration to operate within the 
city limits. Subsequently, the towing 
companies filed a complaint in fed- 
eral court seeking declaratory and 
injunctive relief enjoining enforce- 
ment of Atlanta’s towing ordinance. 

Following the tow companies fil- 
ing of this action, Congress enacted 
the Federal Aviation Administration 
Authorization Act of 1994 (FAAA 
Act) amending the Interstate Com- 
merce Act (ICA) and preempting 
state and local government regula- 
tion of intrastate transportation.’ 
Specifically, the FAAA Act prohib- 
ited the enactment and enforcement 
of a law, regulation, or other provi- 
sion having the force and effect of 
law related to price, route, or service 
of any motor carrier with respect to 
the transportation of property.® This 
prohibition, however, makes no ref- 
erence to towing services. Further, 
the FAAA Act excepted state regu- 
lations regarding safety, highway 
route controls, size and weight of 
motor vehicles, hazardous cargo, 
and minimum amounts of financial 
responsibility.‘ These provisions 
however, again made no specific ref- 
erence to towing services. Inadvert- 
ently, towing companies were omit- 
ted as motor carriers and exempt 
from local government regulation. It 
was not until December 29, 1995, 
when Congress passed the Inter- 
state Commerce Commission Termi- 
nation Act (ICCTA) of 1995,° that 
towing services were recognized. 
The ICCTA recodified the general 
prohibition of the FAAA Act and 
added the new exception relating to 
the price of for-hire motor vehicle 
transportation by a tow truck, if 
such transportation is performed 
without the prior consent or autho- 
rization of the owner or operator of 
the motor vehicle.® 

In light of the congressional en- 
actments, the towing companies in 
Mayer argued that municipalities, 
although empowered to regulate the 
prices charged for nonconsensual 
towing services, are expressly pre- 
empted from regulating consensual 


towing services by federal and state 
law, and that such action constitutes 
tortious interference with the con- 
tractual relationship between the 
vehicle owner and the towing com- 
pany.’ The federal district court dis- 
missed the towing companies’ com- 
plaint and a related motion for 
summary judgment. The towing 
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companies appealed. 

On appeal, the 11th Circuit aptly 
and with distinct clarity concluded 
that Congress expressly prohibited 
municipal regulation of consensual 
towing. Examining ICCTA’s pre- 
emptive language, the court rea- 
soned that a tow company is a mo- 
tor carrier and, therefore, not 
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subject to state statutes or munici- 
pal ordinances that regulate the 
price, route, or services provided by 
towing companies. Additionally, the 
court noted that Congress’ specific 
exception in ICCTA for municipali- 
ties to regulate the maximum prices 
charged in nonconsensual tows 
evinced its intent that state and lo- 
cal governments are generally pre- 
empted from regulating consensual 
tow services.® The court recounted 
the legislative policy enumerated in 
ICCTA, which was “to encourage 
fair competition and reasonable 
rates for transportation by motor 
carriers of property; promote effi- 
ciency in the motor carrier transpor- 
tation system; meet the needs of 
shippers, receivers, passengers, and 
consumers; and to allow a variety 
of quality and price options to meet 
changing market demands and the 
diverse requirements of the ship- 
ping and traveling public.” This leg- 
islative policy, as identified by the 
court, reflects Congress’ conclusion 
that state and local regulation of the 
towing industry inhibits the devel- 
opment of competitive and efficient 
transportation services and should 
be preempted in the context of con- 
sensual tow services. 

Recognizing the inadequacy of its 
preemption argument, the City of 
Atlanta, relying on Harris County 
Wrecker Owners for Equal Oppor- 
tunity v. City of Houston, 943 F. 
Supp. 711, 722 (S.D. Texas 1996), 
and Wisconsin Public Intervenor v. 
Mortier, 501 U.S. 597 (1991), alter- 
natively argued that the city’s or- 
dinances were nevertheless valid 
under the exception designed to 
allow states to regulate motor ve- 
hicle safety and to enact minimum 
insurance requirements.'! The 
court was unpersuaded by this ar- 
gument and noted the city’s read- 
ing of such exemption was mis- 
placed because of Congress’ 
intentional omission of certain lan- 
guage and ICCTA’s free market 
policy, which are examples of Con- 
gress’ clear and manifest purpose. 
The court further reasoned that 
statutory silence is insufficient to 
establish preemption and, there- 
fore, is insufficient to overcome the 


preemption otherwise expressly 
mandated by the statute.!* Unbe- 
knownst to the Mayer court, it was 
precisely this alternative argument 
that, four years later, would emerge 
from the Supreme Court, authoriz- 
ing countless local governments to 
enact and enforce local safety and 
insurance regulations under the 
guise of the states’ police powers. 
Similar to Mayer, Ours Garage rep- 
resents one of many federal cases 
filed by local towing companies seek- 
ing injunctive relief from local gov- 
ernment regulation of towing ser- 
vices. The City of Columbus, Ohio, 
required tow truck operators to ob- 
tain city licenses, submit to city in- 
spections, meet city standards for 
insurance and record keeping, and 
conform their vehicles to the city’s 
detailed equipment requirements. 
Like many cases following Mayer, the 
federal courts held that local govern- 
ment regulation of towing services 
is expressly preempted by ICCTA. 
Four federal circuit courts of appeal 
consistently held that local safety 
and insurance regulations were pre- 
empted,'* while the Second Circuit 
Court of Appeals alone held that lo- 
cal safety and insurance regulations 
were not preempted." As a result, the 
Supreme Court granted certiorari to 
resolve the perceived conflict. 
Citing Mortier, the Supreme Court 
starts at the same place as the Mayer 
court by determining whether the 
historic police powers of the states 
were, by clear and manifest purpose 
of Congress, intended to be super- 
seded by the federal act. Surprisingly, 
the Court acknowledged that Con- 
gress acted intentionally and pur- 
posely, where particular language is 
included in one section of a statute 
and omitted in another section of the 
same act.'° However, in the majority 
opinion, Justice Ginsburg retorted 
with tenacity that the basic tenets 
of our federal system require con- 
gressional clarity and evidence to 
supplant local authority. Thereby 
hangs the tale. The Mayer court, in 
its review of the plain statutory lan- 
guage and the legislative history, de- 
termined that states and their politi- 
cal subdivisions were preempted 
from regulating motor carriers, in- 


32 THE FLORIDA BAR JOURNAL/JANUARY 2005 


cluding tow trucks (by definition), 
except in very limited circumstances. 
These general preemptions were 
supported by clear and overwhelm- 
ing legislative history where congres- 
sional leaders expounded on the sig- 
nificant inefficiencies, increased 
costs, reduction of competition, inhi- 
bition of innovation and technology, 
and limitation on expanding mar- 
kets. The Supreme Court distin- 
guished such congressional observa- 
tions as related to state economic 
regulation and not comparable to the 
historic powers of a state to regulate 
safety.'® 

The Court’s reliance on federal- 
ism in the face of clear statutory ex- 
pression is disheartening. Justice 
Scalia, in his dissenting opinion, 
quips that the majority’s federalism 
concerns are overblown." Further, 
the majority’s willingness to sub- 
sume the terms “state” and “politi- 
cal subdivision” within each other, 
despite legislative history to the 
contrary, obliterates the signifi- 
cance of distinguishing such terms. 
The Court did, however, find solace 
in the Secretary of Transportation’s 
ability to prevent the safety excep- 
tion from overwhelming the con- 
gressional deregulatory purpose.'® 
The Secretary may, according to the 
same allegedly unclear and 
unmanifested legislation, deter- 
mine that any state law or regula- 
tion has no safety benefit and in- 
validate the local _ safety 
regulation.'* Realistically however, 
the Secretary will be unable to 
achieve the same goals as proffered 
by Congress preempting local regu- 
lation of prices, routes, or services 
of tow trucks due to the sheer num- 
ber of local governments that may 
pursue economic regulation under 
the guise of safety. In an anticlimac- 
tic fashion, the Supreme Court de- 
clined, as did the Mayer court, to 
outline specific activities that 
would qualify as legitimate exer- 
cise of safety regulatory authority 
or that would fall within the statu- 
tory safety exemption.” 

Federal courts continue to 
struggle with qualifying safety regu- 
lation consistent with the historic 
police powers of the state. Some 
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courts have reverted to licensing, 
displaying information, reporting, 
record keeping, disclosure of crimi- 
nal history, insurance, bonding, and 
location of storage and repair facili- 
ties as appropriate.”! Clearly, many 
of these items were never directly 
considered under the rubric of safety 
regulation. Not only does the ICCTA 
specifically address a state’s regu- 
latory authority over motor vehicle 
safety and similar matters such as 
financial responsibility and insur- 
ance requirements,” but its prede- 
cessor, the FAAA Act, excepts state 
regulations that regulate safety, 
impose highway route controls, limit 
the size and weight of a motor ve- 
hicle or the hazardous nature of its 
cargo, and require mandatory lev- 
els of insurance.”* Resoundingly, 
Congress’ intent was not to permit 
states to establish such safety regu- 
lations as those that require crimi- 
nal history, posting of a bond, or se- 
curing public safety from less than 
desirable neighborhoods. Congress 
intended that motor vehicle safety 
regulations, similar to those refer- 
enced in F.'S. Ch. 316 and other state 
laws, would include licensing and 
registration of owner/operators and 
their vehicles, proper vehicle and 
accessory equipment operation, in- 
surance compliance, and record 
keeping. In Ours Garage, the Su- 
preme Court noted that a state’s 
safety regulation must pertain to 
the noneconomic aspects of motor 
carriers, or risk preemption as a lo- 
cal enactment that relates to price, 
route or service of any motor carrier 
transporting property.” 

In Galactic Towing v. City of Mi- 
ami Beach, 341 F.3d 1249 (C.A. 11 
2003), a city ordinance that regu- 
lated nonconsensual towing by re- 
quiring towing permits, business 
applications, written authorizations 
to tow, and storage facilities within 
city limits came under attack.” The 
11th Circuit Court of Appeals found 
the city’s regulations genuinely re- 
sponsive to public safety concerns, 
but in reaching its conclusion, con- 
sidered “safety regulations” as pub- 
lic safety and not as motor vehicle 
safety. Invariably, any matter under 
the guise of safety, public or other- 


wise, is secure under this court’s 
analysis. However, upon closer re- 
view, the court’s analysis is suspect. 

In Galactic Towing, the city ordi- 
nances prohibited the removal and 
towing of a vehicle from private prop- 
erty without the express instruction 
and written authorization from the 
property owner. The city’s stated pur- 
pose for this prohibition was to pro- 
tect both the vehicle owner and the 
public from towing mistakes that 
may lead to dangerous confrontation, 
to the owner and his or her family 
being stranded at a dangerous time 
and location, to false vehicle theft 
reports that waste law enforcement’s 
limited resources, to unnecessary 
hazardous tows and to similarly un- 
safe circumstances.” This purpose is 
not what Congress intended. The city 
simply used a combination of 
buzzwords to imply safety — but not 
motor vehicle safety. Yet in Galactic 
Towing, the court did not review 
these regulations against the general 
preemption provision prohibiting 
any impairment to the price, route, 
or service of any motor carrier. 

Upon closer investigation, the 
city’s purpose appears to be more 
of an economic regulation, which 
impacts the motor carrier’s service 
methodology by requiring a written 
authorization prior to performance 
of the towing service. The city sub- 
mitted affidavits from the city man- 
ager and assistant police chief to 
support the contention that the or- 
dinance was aimed at safety and 
not economic goals.”’ However, the 
affidavits generally served as a 
smokescreen to economic regula- 
tion or at least an improper exer- 
cise of regulatory authority to sat- 
isfy public safety and not motor 
vehicle safety. The court, in Galac- 
tic Towing, attempts to bolster its 
holding by highlighting the city’s 
legislative intent. However, the in- 
tent relied upon uses buzzwords 
like public nuisance and public 
emergency, but only references a 
need to involuntarily tow unautho- 
rized vehicles. There is no consid- 
eration of motor vehicle safety as 
directed in the federal statutory 
language and history. 

Well, where does that leave us in 


this game? It is this writer’s opinion 
that local governments are pre- 
empted from regulating consensual 
towing, except where the state or lo- 
cal government exercises its historic 
police powers to ensure motor vehicle 
safety, a purely noneconomic goal 
that does not impact price, route, or 
service of any motor carrier. With 
regard to nonconsensual towing, lo- 
cal governments are authorized to es- 
tablish maximum rates for towing 
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and related services.” In the 2004 
legislative session, the Florida Leg- 
islature considered a bill*® to regu- 
late tow companies statewide, simi- 
lar to its regulation of movers. It died 
in committee and it remains to be 
seen whether it will be revived in the 
2005 session. While such regulation 
could ensure a reduction in consumer 
complaints, it would also require 
state and local partnerships to guar- 
antee enforcement. In fiscally tight 
times, such legislation may become 
just another unfunded mandate. We 
will have to wait and see. In the 
meantime, don’t forget to look where 
you park, and the next time you see 
a tow truck operator, just smile and 
say, “Tag, you're It.” O 


! City of Atlanta Code of Ordinances 
§162-223(a) makes it unlawful for any 
person to use or operate upon any of the 
streets of the city a wrecker without 
having obtained a license granted by the 
mayor as provided in this section. City 
of Atlanta Code of Ordinances §162- 
223(b) required applicant, in order to 
obtain a license from the mayor, to pro- 
vide: a) his name and address; b) his 
place of business; c) the nature and char- 
acter of his business; d) the names of 
his partners, if any; e) the names of all 
officers, if the applicant is a corporation; 
f) a list of charges to be imposed for the 
towing services to be provided by the 
applicant; g) a description of the type 
and amount of insurance held by the ap- 
plicant; and h) such other information 
as required by the police or the license 
review board. City of Atlanta Code of Or- 
dinances §162-223(c) makes it unlawful 
for any person to use or to operate upon 
any of the streets of the city any wrecker 
without having first filed a registration 
of all these vehicles with the police de- 
partment. The applicant must provide 
a) the make, model, and manufacturer’s 
number of the towing vehicle; b) the date 
the vehicle was put into use as a 
wrecker; c) the driver’s license numbers 
of those who will operate the vehicle; d) 
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the names of insurance companies pro- 
viding liability coverage for the vehicle; 
e) the permit number of each person who 
will operate the vehicle; and f) such other 
information that may be required by the 
mayor or the mayor’s designee. 

2 Pub. L. No. 103-305, 108 Stat, 1569, 
1607 (1994). | 

5 Section 601 of the FAAA Act created 
a general rule that “a State or a|politi- 
cal subdivision of a State may not enact 
or enforce a law, regulation, or other pro- 
vision having the force and effect of law 
related to a price, route, or service of any 
motor carrier with respect to the trans- 
portation of property. 49 U.S.C.A. 
§11501(h) (1995). This provision now is 
codified at 49 U.S.C. §14501(c)(1). 

449 U.S.C.A. §11501(h)(2) and (3) 
(1995). 

5 Pub. L. No. 104-88, 109 Stat. 803, 804. 

® 49 U.S.C. §14501(c)(2)(C). 

7 Mayer, 158 F.3d 538 n.4. 

8 See Russello v. United States, 464 
US. 16 (1983); cf. U.S. v. Smith, 499 U.S. 
160, 167 (1991). 

49 U.S.C. §13101(a)(2)(A-D). 

10 The House Report accompanying the 
proposed version of §14501(c)(2)(C) 
states that the purpose behind the 
amendment is to provide a new exemp- 
tion from the preemption of state regu- 
lation of intrastate transportation relat- 
ing to the price of nonconsensual tow 
truck services. This is only intended to 
permit states or political subdivisions 
thereof to set maximum prices for 
nonconsensual tows, and is not intended 
to permit reregulation of any other as- 
pect of tow truck operations. H.R. Rep. 
No. 104-311, at 119-20 (1995) (Empha- 
sis added), reprinted in 1996 
US.C.C.A.N. 793, 831-32. Congress thus 
limited the exception to include only 
those regulations that address the prices 
of nonconsensual towing, while leaving 
undisturbed the preemptive effect of the 
statute as it pertains to all other aspects 
of the towing industry. Prior to the 
amendment’s passage, the pending leg- 
islation would restore the local author- 
ity to engage in regulating the prices 
charged by tow trucks in nonconsensual 
towing situations. Regulation of routes 
and services, as well as regulation of 
consensual towing would still be pre- 
empted. 141 Cong. Rec. H15602 (1995) 
(Statement of Rep. Rahall). 

1 49 U.S.C. §14501(c)(2)(A). 

22 See BFP v. Resolution Trust Corpo- 
ration, 511 U.S. 531, 537 (1994). 

18 Petrey v. Toledo, 246 F.3d 548 (C.A. 6 
2001); Stucky v. San Antonio, 260 F.3d 
424 (C.A. 5 2001); Tocher v. Santa Ana, 
219 F.3d 1040, 1051 (C.A. 9 2000); and 
Mayer v. Atlanta, 158 F.3d 538 (C.A. 11 
1998). 

14 Ace Auto Body & Towing, Ltd. v. New 
York, 171 F.3d 765 (C.A. 2 1999). 

° Ours Garage, 536 U.S. at 433. 

16 Id. at 433-34. 

7 Td. at 448. 

8 49 U.S.C. §31141 (1994). 

8 Ours Garage, 536 U.S. at 441. 

20 Td. at 442. 
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21 See Cole v. City of Dallas, 314 F.3d 
730 (5th Cir. 2002) (regulation requir- 
ing criminal history included within 
safety exception); Ace Auto Body & Tow- 
ing, Ltd. v. City of New York, 171 F.3d 
765 (2d Cir. 1999) (required licensing, 
display of information, reporting, record 
keeping, disclosure of criminal history, 
insurance, posting of bond by towing 
companies, and maintaining local stor- 
age and repair facilities within the 
safety exception); Fife Enterprises v. 
Washington State Patrol, No. 20571-1- 
III, 113 Wash. App. 1011(Wash. APP. 
Aug. 13, 2002) (licensing and record- 
keeping requirements exempt under 
safety exception); and Hott v. City of San 
Jose, 92 F. Supp. 2d 996 (N.D. Cal. 2000) 
(holding that regulations requiring li- 
ability insurance, criminal background 
check, displaying of information, report- 
ing, and record keeping were all within 
scope of safety exception). 

22 49 U.S.C. §14501(c)(2)(A). 

23 49 U.S.C.A. §11501 (h)(2) and (8). 

24 Ours Garage, 536 U.S. at 440-41. 

25 See Miami Beach Code §§106-264, 
106-266, 106-268(a)(1)and (5). 

°6 Galactic Towing, 341 F.3d at 1319. 

27 According to their testimony, the or- 
dinance prevents safety hazards which 
occur when a motor vehicle becomes dis- 
abled in heavy traffic and creates a 
safety hazard. When this occurrence 
takes place, the city is obligated to 
quickly remove the disabled vehicle. 
Once that responsibility has been un- 
dertaken, the city has the responsibil- 
ity of placing the vehicle in safekeeping. 
The ordinance reduces the distance of 
hazardous tows of vehicles. The city has 
a limited number of police officers. Caus- 
ing the police officers to go out of juris- 
diction for the purpose of dealing with 
towing issues lessens police response 
time and, thereby, adversely impacts the 
safety of Miami Beach’s residents and 
visitors. Storing vehicles in facilities 
outside of Miami Beach result in its po- 
lice officers also being outside the city’s 
jurisdiction and, consequently, unable to 
perform required police functions in a 
timely fashion. Without the requirement 
of local storage, residents and tourists - 
would have to travel great distances and 
into unknown, possibly unsafe areas. 
The city requires permitting in order to 
locate which tow company removed a ve- 
hicle without delay. Also, officers are able 
to easily identify known tow operators. 
While the requirement for locally stor- 
ing vehicles makes good economic sense, 
a motor vehicle safety issue is missing. 
Notwithstanding, a few provisions cre- 
ate a safer environment by reducing the 
practice of chasing by monitoring police 
radio calls and ensuring that each op- 
erator is properly insured. 

28 In HTS v. Broward County, 852 So. 
2d 382 (4th D.C.A. 2003), Florida’s 
Fourth District Court of Appeal held 
that, in nonconsensual towing, Broward 
County was authorized to set maximum 
storage fees. 

2° Florida S.B. 684. 
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Appellate Practice 


Appeals During and After Arbitration— 
State and Federal Issues 


rbitration has become 

very common in courts 

around the country, in- 

cluding those in Florida. 
For even the experienced lawyer 
who is faced with deciding where 
to pursue a case that could poten- 
tially find its way into arbitration, 
some thought should be given to the 
appellate ramifications of choosing 
a state or federal forum initially. 
The rules compelling arbitration 
are different in both courts, and the 
appellate outcome can be dissimi- 
lar, depending on which route the 
lawyer selects. 


Florida’s Arbitration 
Provisions 

In Florida, arbitration is a fa- 
vored method of dispute resolution.! 
Florida’s Arbitration Code, found in 
Ch. 682 of the Florida Statutes, re- 
veals the legislature’s position fa- 
voring arbitration. By statute, if a 
party moves to compel arbitration 
and arbitration is denied, an auto- 
matic, interlocutory appeal is au- 
thorized.” Similarly, if a stay of ar- 
bitration is granted, an immediate 
appeal is allowed.* Jurisdiction for 
the appellate courts to hear these 
appeals is found in Fla. R. App. P. 
9.130. Rule 9.130 states that an 
order determining entitlement to 
arbitration is a nonfinal, appealable 
order. Florida courts have followed 
this jurisdictional grant.* 

Interestingly, no statutory provi- 
sions exist allowing an appeal from 
an order granting a motion to com- 
pel arbitration or denying a stay of 
arbitration. This circumstance— 
one of the most important facets of 


by Ceci Culpepper Berman 


The federal 
appellate remedies 
available relating to 
arbitration are much 

more complicated 
than Florida state 
remedies. 


Florida’s law relating to arbitra- 
tions and their subsequent ap- 
peals—differs from federal law. Un- 
like the appellate process in place 
in federal court for issues surround- 
ing arbitration, the Florida judi- 
ciary has stepped in and allowed 
immediate appeal of an order de- 
nying a request to stay arbitration. 
Florida courts have held that an 
order denying a stay of arbitration 
effectively compels arbitration and, 
therefore, is also a nonfinal, appeal- 
able order under Rule 9.130.° 

In reviewing issuance of a circuit 
court order denying a motion to 
compel arbitration, the appellate 
court generally reviews that deter- 
mination de novo.® Thus, little def- 
erence is given to the circuit court. 
This means that the appellate court 
will address the same questions as 


those considered by the lower court: 
1) whether a valid written agree- 
ment to arbitrate exists; 2) whether 
an arbitrable issue exists; and 3) 
whether the right to arbitration was 
waived.’ 

F.S. §682.20 also provides for ap- 
peals arising from other arbitration 
issues, including appeals of orders 
confirming or denying confirmation 
of an arbitration award, orders 
modifying or correcting an award, 
and orders vacating an award with- 
out directing a rehearing.’ The abil- 
ity to appeal immediately an order 
vacating an award when a rehear- 
ing before the arbitrators has not 
been directed is unique to Florida. 

Florida’s Arbitration Code deals 
with vacating an award in FS. 
§682.13. There are specific circum- 
stances that allow for vacatur, and 
those enumerated in the statute are 
the only acceptable grounds.’ Ac- 
cording to §682.13(3), there are cer- 
tain situations in which, when va- 
cating an award, a court may order 
a rehearing before new arbitrators. 
Despite the statute’s permissive 
language, Florida courts have held 
that a court must order a rehear- 
ing; if an order vacating an arbitra- 
tion award is entered without di- 
recting a rehearing, it is error.'° One 
court has ruled, however, that if the 
parties never contractually agreed 
to arbitration and the dispute is 
outside of the arbitrator’s statutory 
authority, rehearing is not re- 
quired." If an award is vacated, but 
the circuit court directed rehearing, 
the order vacating the award is 
nonfinal and nonappealable.” 

Judicial review of a challenged 
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arbitration award is very narrow 
because once such an award has 
been ordered, a high degree of con- 
clusiveness attaches to it.’* The ra- 
tionale behind this limited review 
stems from the parties’ decision to 
choose arbitration over the expense 
and delay of litigation.‘ When an 
appellate court reviews orders con- 
firming or vacating an arbitration 
award, findings of fact are reviewed 
for competent and substantial evi- 
dence, while legal questions are re- 
viewed de novo. 


Arbitration Provisions 
in Federal Court 

Appellate remedies in the fed- 
eral arena can be very different 
from those offered in the state fo- 
rum. While both favor arbitration, 
the federal procedure is often even 
more deferential.'® In fact, when 
there is any doubt, all questions 
of arbitrability arising in a federal 
forum typically are resolved in fa- 
vor of arbitration.’ 

In federal court, claims involving 
interstate commerce, including 
many employment agreements, are 
governed by the Federal Arbitration 
Act (FAA).'* The FAA’s strong pref- 
erence for arbitration should be en- 
forced where possible.'* Remember, 
though, that the FAA alone does not 
provide subject matter jurisdiction 
in federal court. There must be an 


independent jurisdictional basis, 
such as a federal question or diver- 
sity of citizenship, to proceed in fed- 
eral court.”” Assuming subject mat- 
ter jurisdiction exists, once in 
federal court, if interstate commerce 
is not involved and there is not a 
specific choice of law provision in the 
arbitration agreement, the Florida 
Arbitration Code applies. 

The available federal appellate 
remedies relating to arbitration are 
much more complicated than 
Florida state remedies. The FAA 
provides for specific circumstances 
that allow an immediate, interlocu- 
tory appeal.”! Notably, an order com- 
pelling arbitration cannot be ap- 
pealed immediately.” Rather, only 
an order denying arbitration can be 
appealed.”* Such an order is re- 
viewed de novo.** Unlike in Florida 
state courts, a federal court order 
denying a stay of arbitration is not 
a nonfinal, appealable order. 

An interlocutory appeal can be 
taken from an order compelling ar- 
bitration only when the determina- 
tion is a final decision with respect 
to an arbitration.” A “final decision” 
is one that disposes of an entire case 
on the merits, leaving no part of it 
pending before the court.”° Often, 
there is a debate whether there can 
be a “final decision” in an embed- 
ded, as opposed to an independent, 
proceeding. An “embedded” proceed- 


ing is an action involving a request 
for arbitration and other claims for 
relief.2” An “independent” proceed- 
ing is an action where a request to 
enter arbitration is the sole issue 
before the court.” However, if the 
embedded proceeding disposes of all 
other claims for relief, for example, 
through dismissal, then there can be 
a “final decision” that renders a de- 
cision on arbitration immediately 
appealable.”® This provision often 
causes controversy, raising jurisdic- 
tional issues in the appellate court. 

These issues come before a federal 
court frequently when, after one 
party files a demand for arbitration 
with the American Arbitration As- 
sociation (AAA), the party seeking 
to avoid arbitration will file a law- 
suit in federal court seeking declara- 
tory and injunctive relief to stay 
and/or enjoin the arbitration. The 
party requesting arbitration might 
then file a motion to compel arbi- 
tration.” If arbitration is compelled 
and the court disposes of any other 
claims for relief, the issue arises 
whether a “final decision” exists 
under 9 U.S.C. §16(a)(3).*! The stan- 
dard of review applicable to this 
type of order is de novo.” 

If a case goes forward and pro- 
ceeds to arbitration and an award 
is entered, judicial review is nar- 
rowly limited.** Under the FAA, it 
is presumed that an arbitration 
award will be confirmed.** However, 
the FAA provides very specific 
grounds for vacating an award.” 
Unlike Florida state courts, a fed- 
eral court may direct a rehearing 
before the arbitrators, but is not re- 
quired to do so before entering va- 
catur.*° When reviewing a denial of 
a motion to vacate or an award con- 
firmation, the federal appellate 
court reviews findings of fact under 
aclearly erroneous standard.*” Any 
questions of law are reviewed de 
novo.** However, assuming the par- 
ties agreed to arbitrate, be fore- 
warned that arbitration awards are 
not reversed simply because of an 
erroneous interpretation of the law 
by the arbitrator.*® The arbitrator 
must have acted with manifest dis- 
regard of the law.*® 

In sum, when arbitration is in- 
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volved, the selection of a state as 
opposed to a federal forum is a sig- 
nificant, up-front decision that can 
have appellate consequences both 
during and after the case. Weighing 
the relative risks and benefits of 
each is essential in evaluating how 
best to address your client’s goals. 
Consider, first, whether you are in 
favor of the arbitration; and, if not, 
determine whether you can imme- 
diately appeal if arbitration is com- 
pelled. These types of questions are 
crucial to consider, and answer, be- 
fore the litigation begins. 
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Family Law 


QDROs—A Powerful Tool for Child 
Support Enforcement 


f you are like most attorneys 

who practice family law, you 

have file cabinets filled with 

uncollected child support ar- 
rearage judgments. Each one of 
those judgments represents an un- 
happy or dissatisfied client and an 
indeterminable loss of income, not 
to mention hours of court hearings 
and frustration. Attempts to gar- 
nish wages or banks accounts are 
many times a futile exercise in frus- 
tration for you and your client. The 
efforts usually result in a sentence 
of jail time for the offending spouse. 
This is not a desirable result as the 
payment of arrearages of support 
during incarceration is nonexistent 
and your client is still owed the 
monies. 

In addition, today many jurisdic- 
tions require court-ordered media- 
tion in postdissolution proceedings 
that only result in additional fees 
to your client and more unbillable 
hours to your ledger. Most family 
practitioners have used qualified 
domestic relations orders (QDRO) 
to award one spouse a portion of the 
other spouse’s retirement benefits 
because retirement plans are con- 
sidered marital property and, typi- 
cally, the largest marital asset. 
However, a QDRO can also be used 
to retrieve all or a portion of the 
child support arrearages from the 
husband’s 401(k) plan. 

You may have a client similar to 
an individual we will call “Mary” to 
protect her privacy. Like many 
other divorced spouses across the 
country, Mary had not received 
child support in several years, in 
this case over 10 years, on behalf of 
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her four children. Mary recently 
received a judgment against her ex- 
husband that determined and spe- 
cifically set out the amount that 
was owed, $160,000, which included 
actual payments missed, along with 
statutory interest. 

Mary’s attorney contacted our 
firm to discuss her problem. Our 
conversation revealed that one al- 
ternative that had been overlooked 
was the use of a QDRO to retrieve 
all or a portion of the child support 
arrearages from the former 
husband’s 401(k) plan. 

While QDROs are used to award 
one spouse a portion of the other 
spouse’s retirement benefits, they 
can also be used to tap into a re- 
tirement plan to pay off child sup- 
port arrearages. 

A QDRO is a separate court or- 
der directed to the retirement plan 
instructing the plan administrator 
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to pay a portion of the employee/ 
participant spouse’s account, or 
benefits, in the retirement plan to 
the other nonparticipant spouse. 
Division of pensions, whether it is 
for property division, child support, 
or alimony, is not a decision to be 
made by the employee/participant 
spouse with the pension, but a mat- 
ter of state and federal law. 

Mary’s attorney was under the 
mistaken impression that the re- 
tirement plan in which Mary’s ex- 
husband participated was protected 
and could not be alienated unless 
divided as part of a marital estate. 
However, one of the three uses of a 
QDRO is ensuring payment of child 
support, with the other two being 
for alimony and division of marital 
property.' An “alternate payee,” as 
used in the Code, is defined as a 
spouse, former spouse, or depen- 
dent.” 

Another misapprehension of the 
attorney is that since Mary’s ex- 
husband resided and worked in an- 
other state, the process would be 
quite cumbersome and result in an 
exorbitant amount of time, energy, 
and fees. This generally is not the 
case since, again, most qualified 
(nongovernmental) retirement 
plans are governed under federal 
law.* Where the employee partici- 
pant spouse resides and where the 
plan assets are held, are, for the 
most part, irrelevant. 

Attorneys have long wrestled 
with the problem of getting their 
clients the child support they have 
been awarded. An attorney who is 
able to obtain for the client a judg- 
ment for child support arrearages 


< 
= 
) 
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is well on the way to collecting child 
support arrearages in a lump sum 
payment that should have been paid 
to the client in the form of periodic 
child support over several years. 

Not only can the custodial parent 
who’s owed the back child support 
possibly collect a lump-sum equiva- 
lent of the arrearage, most states 
provide for statutory interest to ac- 
crue over the period of the arrear- 
age. 

Current child support obligations 
are usually paid on behalf of the 
children to the custodial parent, or 
to a state agency (that manages a 
Title IV-D Program). However, in the 
case of arrearages, many times the 
payment from the retirement plan 
can be made directly to the custo- 
dial parent, pursuant to the QDRO. 
Additionally, the distribution should 
be taxable to the plan participant 
spouse and not taxable income to 
the custodial parent. 

A problem with taxation often 
arises when the plan procedures 
specifically mandate that the recipi- 
ent of a QDRO distribution is re- 
sponsible for reporting it as income, 
as well as reporting the 20 percent 
withheld for taxes. This is in direct 
conflict with the Internal Revenue 
Code, which specifically states that 
child support is not taxable as in- 
come to the custodial parent. 

Therefore, the QDRO should be 
clear that the distribution is for pur- 
poses of child support arrearages, 
and that the distribution is to be 
taxable to the plan participant 
spouse. Because the contributions 
into the 401(k) plan are often made 
with before tax dollars, the distri- 
bution to be paid to a custodial par- 
ent via a QDRO should be made 
“net” of taxes, that is, the QDRO 
should reflect the actual amount to 
be paid to the custodial parent or to 
the “alternate payee” in plan termi- 
nology. This is the case since, under 
normal circumstances child support 
is paid with after-tax dollars to the 
custodial parent and should not be 
reported as income by the custodial 
parent. 

Even if the children have reached 
the age of majority, and assuming a 
judgment is entered awarding the 


arrearage to the custodial parent, it 
goes without saying that these mon- 
ies are in effect repayment for rais- 
ing the child, or children in many 
cases, when the child support was 
really needed and where the finan- 
cial support was borne by the cus- 
todial parent. 

A word of caution! Not all 401(k)s, 
savings plans, profit sharing plans, 
and the like allow for an immediate 
lump-sum distribution to be made 
to the nonparticipant spouse. In fact, 
some plans make distributions only 
periodically, at times specified un- 
der the terms of the plan (i.e., quar- 
terly or annually), or worse yet, ata 
predetermined age of the plan par- 
ticipant, e.g., no earlier than the 
participant’s age 50, although ad- 
mittedly this is not a common pro- 
vision. 

Further, not all plans can be di- 
vided by a QDRO. For example, 
municipal plans and 457 deferred 
compensation plans (similar to a 
401k in the private sector) are not 
all subject to division by QDROs. 


These plans, however, generally will 
accept income deduction orders for 
purposes of collecting current child 
support obligations. Plans, that do 
accept a division of retirement ben- 
efit, however, that do not accept the 
title QDRO are federal plans, mili- 
tary plans, railroad retirement 
plans, and some state retirement 
system plans. 

In another case, not only did we 
draft QDROs to divide the partici- 
pant/husband’s pension and 401(k), 
because these two plans were con- 
sidered marital property, but subse- 
quent judgments yielded subse- 
quent QDROs on the 401(k) to pay 
the nonparticipant spouse back 
child support in lump sums, not 
once, but twice. That is, a few years 
after the second QDRO regarding 
child support arrearages was en- 
tered, the husband had accrued an- 
other arrearage, another judgment 
was obtain by the custodial parent 
for the new arrearage, and a third 
QDRO was entered on the same 
401(k) plan. Unfortunately for the 
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husband, by the time he had termi- 
nated employment and moved on, 
almost his entire 401(k) account 
balance went to paying off his child 
support arrearage. 

The procedure is relatively 
simple. Once the arrearage is deter- 
mined, a judgment is obtained from 
the court to award the amount of the 
arrearage. An examination of the 
plan participant spouse’s account 
statements, or other plan docu- 
ments, will then reveal what can be 
withdrawn from the retirement plan 
with a QDRO. A QDRO is necessary 
since, in the eyes of the IRS, it is the 
only means available to alienate, or 
segregate, the retirement account or 
benefits from the individual who 
has the retirement benefits. The 
custodial parent, or alternate payee 
under a QDRO, should then also be 
the beneficiary as to the awarded 
share should the plan participant 
spouse, the payor, die before or dur- 
ing retirement. 

But what if the only retirement 
benefit is not a 401(k) with an ac- 
count balance, but a pension plan, 
paying a monthly retirement ben- 
efit at a certain retirement age? 
Generally, pension plans, or defined 
benefit plans, do not have account 
balances nor do they provide 
monthly/quarterly account state- 
ments, which is why they are some- 
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times overlooked as an asset in di- 
vorce. But these types of retirement 
plans only pay out a monthly retire- 
ment benefit at a certain retirement 
age, based most often on the 
participant’s years of service and/or 
average annual income. 

With these types of plans, once the 
lump-sum arrearage amount is de- 
termined, with or without interest, 
this amount can then be compared 
to the lump-sum present value of 
the spouse’s “accrued” monthly re- 
tirement benefit. The accrued ben- 
efit, determined as of a certain date, 
is the monthly benefit the indi- 
vidual would receive per month at 
retirement if they were to terminate 
employment as of a particular date, 
say, for instance, the date the court 
determined the arrearage. The 
lump-sum amount of the arrearage 
compared to the lump-sum value of 
the retirement benefit as of that 
date, then determines what percent- 
age of the monthly retirement ben- 
efit ought to go to the custodial par- 
ent, as a future repayment of the 
child support that should have paid 
in the past. 

Say, for example, the spouse with 
the pension, the “participant” in the 
pension plan, has earned so far, or 
“accrued,” a monthly retirement 
benefit of $1,000 per month to be- 
gin at age 65. The lump-sum present 
value today, assuming the partici- 
pant spouse is 45 years old, is 
$30,000. Should the child support 
arrearage be $30,000 as well, the 
custodial spouse potentially could 
be awarded 100 percent of the ac- 
crued monthly retirement benefit 
(determined as of the date of the 
court award) in the noncustodial 
spouse’s pension paid in the form of 
a monthly benefit at the plan par- 
ticipant spouse’s earliest retirement 
age. The percentage of the monthly 
benefit to be awarded, as repay- 
ment, should be based on an after- 
tax lump-sum present value of the 
monthly retirement benefit com- 
pared to the arrearage amount, 
since child support payments should 
be net of tax withholding. 

As most defined benefit pension 
plans are designed to pay out a 
monthly retirement benefit, they 
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generally will not pay out lump-sum 
distributions under any circum- 
stances, excepted if defined as a cash 
balance plan, a hybrid form of de- 
fined benefit plan. Therefore, one 
may not have a choice but to receive 
their portion of the arrearage in the 
form of a monthly benefit. 

In some cases, the spouse who 
owes the back child support may 
have moved out of the state, thereby 
making it more difficult to collect 
the arrearages. Since a divorced 
spouse can look to the Social Secu- 
rity Administration for possible ben- 
efits under a divorce spouse’s annu- 
ity, they may find it possible to 
locate the spouse, or the spouse’s 
employer, through the help of the 
Social Security Administration. It 
may then be possible to inquire 
about potential retirement benefits 
through the employer. 

Whether your client is going 
through a divorce, or has gone 
through a divorce in recent years, 
the retirement benefits may be an 
ideal source of income to pay off 
child support arrearages. Useful in- 
formation can be obtained, via the 
Internet, by visiting the Social Se- 
curity Web site, www.sss.gov, the 
Federal Office of Child Support En- 
forcement at www.acf.dhhs.gov/pro- 
grams/cse, or on QDRO’s for child 
enforcement and collection/QDRO 
distributions, and IRA rollover ac- 
counts at www.vecon.com. U) 


1T.R.C. §414(p); §206(d)(3)(B) of 
ERISA; and 29 U.S.C. §1056(d)(3)(B). 

2 See I.R.C. §414(p)(8) and ERISA 
§206(d)(3)(K). 

3 E.g., Internal Revenue Code sections, 
as well as ERISA (Employee Retirement 
Income Security Act). 
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The Ins and Outs of the Florida Estate Tax 


awyers regularly are asked 

to deal with property 

owned by a decedent, and 

to help clients’ estates 
comply with the Florida estate tax. 
In 2001, Congress enacted and 
President Bush signed into law the 
Economic Growth and Tax Relief 
Reconciliation Act of 2001 (Pub. L. 
No. 107-16) (the “tax act”)! which 
directly affected the Florida estate 
tax. The new estate tax law changes 
the responsibilities of personal rep- 
resentatives of estates under both 
federal and Florida law. 

This article will discuss which 
decedents are subject to the Florida 
estate tax. Also, the article will ex- 
plain a personal representative’s 
responsibilities and describe how 
the tax act changed these responsi- 
bilities. 


Florida Estate Tax 
and Responsibilities of 
Personal Representatives 

The Florida estate tax is directly 
linked to the federal estate tax. 
Therefore, if no federal estate tax 
is due, then no Florida estate tax 
would be due.” F'S. Ch. 198 provides 
in part that a resident decedent is 
subject to Florida estate tax equal 
to the credit for state death taxes 
provided in Internal Revenue Code 
§2011, less any death taxes paid to 
another state. F.\S. §198.03 provides 
that a nonresident decedent is sub- 
ject to the Florida estate tax on the 
pro rata share of the credit for state 
death taxes provided in IRC §2011, 
based upon the ratio of the taxable 
Florida property over the federal 
gross estate. 

Personal representatives may be 
called on to: 1) file Florida estate 
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tax returns; 2) request refunds of 
Florida estate tax; 3) claim credits 
for prior transfers of tax in related 
estates; 4) comply with tax recap- 
ture provisions; 5) seek deferral of 
estate tax payment in certain cir- 
cumstances; 6) receive release from 
estate tax liens on property; and 7) 
claim benefits of Florida genera- 
tion-skipping transfer tax provi- 
sions. The personal representative® 
of a decedent’s estate is required to 
file an estate tax return with the 
Florida Department of Revenue 
(DOR) within nine months follow- 
ing the decedent’s death‘ and pay 
the Florida estate tax due. How- 
ever, the requirement to file an es- 
tate tax return with the DOR is con- 
tingent upon the value of the 
federal gross estate. If the value of 
the decedent’s federal gross estate 
is equal to or exceeds the decedent’s 
remaining applicable exclusion 
amount,® then the personal repre- 
sentative is required to file the es- 


tate tax return with the DOR. Ifthe 
value of the decedent’s federal gross 
estate is less than the decedent’s 
remaining applicable exclusion 
amount, then the personal repre- 
sentative may either be required to 
file a Preliminary Notice and Re- 
port form DR-301 for estates of de- 
cedents who died prior to January 
1, 2000, and obtain a nontaxable 
certificate, or file an Affidavit of No 
Florida Estate Tax Due form DR- 
312 for estates of decedents who 
died after December 31, 1999. This 
affidavit should be filed in the 
county in which the decedent owned 
real estate.’ 

After the personal representa- 
tive files the Florida estate tax re- 
turn with the DOR, the DOR will 
require a copy of the Internal Rev- 
enue Service federal estate tax 
closing letter to determine the 
amount of the Florida estate tax 
due. The federal estate tax closing 
letter provides the credit for state 
death taxes and the amount of the 
credit for prior transfers. The per- 
sonal representative also needs to 
provide a copy of any audit adjust- 
ments made by the IRS regarding 
the federal estate tax, credit for 
state death taxes, and credit for 
prior transfers. In addition to the 
information received by the IRS, 
the personal representative needs 
to submit a copy of the 
certificate(s) of payment of death 
taxes it receives from other states 
to determine the amount of the 
Florida estate tax. Upon receipt of 
this information, the DOR will de- 
termine the final Florida estate tax 
due and issue a final certificate to 
the estate once all taxes have been 
paid to the DOR. 


THE FLORIDA BAR JOURNAL/JANUARY 2005 41 


| 


an 


e Requesting Refunds 

FS. §198.29(1) provides that the 
DOR will issue a refund to the per- 
sonal representative of the estate 
due to the overpayment of the 
Florida estate tax. F.S. §198.29(2) 
provides a four-year period in 
which to request the refund from 
the date the estate paid the tax to 
the DOR. If the determination of 
the federal estate tax takes longer 
than the four-year period, the per- 
sonal representative can request 
the refund of Florida estate tax 
within 60 days of the federal ad- 
ministrative or judicial determi- 
nation of the federal estate tax. 
This issue can be tricky, because 
the personal representative may 
have overpaid the Florida estate 
tax due to the credit Florida al- 
lows for the payment of death tax 
to another state pursuant to FS. 
§198.02. Therefore, if a resident 
decedent owned property in an- 
other state and is required to pay 
death tax to that state, the per- 
sonal representative should com- 
ply with the requirements of F.S. 
§198.29(2) in order to obtain a re- 
fund from the DOR. 

If the decedent owned property 
in multiple states at his death, the 
personal representative may have 
claims made by multiple states re- 
garding the decedent’s state of do- 
micile. FS. §198.015 defines whether 
a decedent was a Florida resident at 
his death. FS. §198.015(2) provides 
that a determination of a probate 
court regarding the decedent’s domi- 
cile is not conclusive proof regarding 
the residency of the decedent. If the 
personal representative pays the es- 
tate tax to Florida based upon 
Florida residency and another state 
challenges the decedent’s resi- 
dence, then the DOR must be al- 
lowed to either join the action re- 
garding the decedent’s domicile or 
be named in the action. If the per- 
sonal representative pays the other 
state’s death tax and seeks a refund 
from the DOR, the DOR cannot re- 
fund the Florida estate tax paid if 
the DOR has not been allowed to 
either join in the action or be a 
party to a settlement of the domi- 
cile dispute between the estate and 


the other state.® 

¢ Claiming Credits for Prior 
Transfers 

Another area the personal repre- 
sentative needs to address is the 
credit for tax on prior transfers pro- 
vided in IRC §2013. The credit for 
prior transfers allows the personal 
representative to claim a credit 
against the decedent’s federal estate 
tax liability for federal estate taxes 
which were paid in another estate 
in which the current decedent was 
a beneficiary. For instance, suppose 
a father died with an estate that 
paid federal estate tax. His son, the 
only beneficiary of father’s estate, 
dies within two years of the father’s 
death, and is required to pay federal 
estate tax. In this case, the personal 
representative of the son’s estate 
would be entitled to claim the credit 
for prior transfers on the son’s fed- 
eral estate tax return. 

There is no statutory provision 
that allows the son’s personal rep- 
resentative to take a credit for prior 
transfers against the Florida estate 
tax. The Florida Supreme Court in 
Dickinson v. Maurer, 229 So. 2d 247 
(Fla. 1969), held that to the extent 
that the federal estate tax (without 
taking into consideration the credit 
for state death taxes) is consumed 
by other credits (i.e., the unified 
credit and the tax on prior trans- 
fers), no Florida estate tax is due. 
For example, if the son’s federal es- 
tate tax is $2,000,000, the unified 
credit is $210,000, the credit for 
prior transfers is $1,600,000 and the 
credit for state death taxes is 
$320,000, then the amount due to the 
DOR is $190,000 ($2,000,000 - 
$210,000 - $1,600,000). In this ex- 
ample, if the credit for prior transfers 
equaled or exceeded $1,790,000, then 
no Florida estate tax would be due. 
If in the example the credit for prior 
transfers were less than $1,600,000, 
then the DOR would be entitled to 
more Florida estate tax capped by 
the credit for state death taxes. 

The personal representative 
should note two items regarding the 
credit for prior transfers. First, IRC 
§2013 limits the credit which may 
be taken on the decedent’s federal 
estate tax return to the amount of 
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federal estate tax actually paid to 
the IRS without taking into consid- 
eration the amount paid directly to 
a state. For instance, if the father’s 
estate paid $1,600,000 to the IRS 
and $300,000 to Florida, the maxi- 
mum credit for prior transfers is 
$1,600,000, not $1,900,000. Second, 
the IRS limits the credit for prior 
transfers listed on the IRS estate 
tax closing letter to the amount that 
can be taken in conjunction with the 
credit for state death taxes. For in- 
stance, if the son’s federal estate tax 
is $2,000,000, unified credit is 
$210,000 and credit for state death 
taxes is $320,000, then the IRS es- 
tate tax closing letter will list the 
credit for prior transfers as 
$1,470,000 ($2,000,000 - $210,000 - 
$320,000) instead of $1,600,000.° 

© Tax Recapture Provisions 

The IRC provides that estate tax 
may be subject to recapture in cer- 
tain circumstances. IRC §2032A(c)(1) 
imposes additional federal estate tax 
if specific property is sold within 10 
years of the decedent’s death or if the 
property no longer qualifies under 
§2032A within 10 years of the 
decedent’s death. IRC §2032A(c)(4) 
provides that the additional federal 
estate tax must be paid and the re- 
turn must be filed within six months 
of the event.'° Once the additional 
federal estate tax is due, the DOR is 
entitled to the credit for state death 
taxes which corresponds to the 
amount of the additional federal es- 
tate tax due. The additional federal 
and Florida estate tax due is com- 
puted using a formula in IRC §2032A 
and is tied to the IRC that was in ef- 
fect at the decedent’s death. Therefore, 
the additional Florida estate tax due 
is computed using the credit for state 
death taxes in effect at the decedent’s 
death. For example, if the decedent 
died in 1999 and the property is sold 
in 2005, then the personal represen- 
tative would calculate the additional 
Florida estate tax due in 2005 us- 
ing the 1999 credit for state death 
taxes. 

© Qualified Domestic Trusts 

IRC §2056A provides for qualified 
domestic trusts. The IRC allows an 
unlimited marital deduction for 
property that is transferred from 
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husband to wife or wife to hus- 
band.!! However, the IRC limits the 
use of the unlimited marital deduc- 
tion in IRC §2056 to property trans- 
ferred to a U.S. citizen. Therefore, if 
a husband at his death transfers 
property to his wife who is a foreign 
national, the IRC imposes a federal 
estate tax. 

IRC §2056A allows the personal 
representative to make an election 
to defer the federal estate tax cur- 
rently due and the Florida estate 
tax which is allowed pursuant to 
the credit for state death taxes. If 
the requirements of IRC §2056A 
are met, then the federal estate tax 
and Florida estate tax is deferred. 
IRC §2056A(b)(5) provides that the 
additional federal estate tax shall 
be paid on the 15th day of the 
fourth month of the calendar year 
following the distribution from the 
trust to the surviving spouse. IRC 
§2056A(b)(3) exempts distributions 
of income made to the spouse and 
specific hardship principal distri- 
butions made to the spouse. All 
other distributions are subject to 
the federal estate tax and the 
Florida estate tax. The last pay- 
ment of additional federal estate 
tax and the final return reporting 
the federal estate tax would be 
made either upon the final distri- 
bution of principal from the trust 
to the surviving spouse, or follow- 
ing the death of the surviving 
spouse. The formula for computing 
the additional federal estate tax 
due is provided in IRC 
§2056A(b)(2). The formula is based 
upon the IRC that was in effect at 
the decedent’s death. The DOR re- 
quires the personal representative 
to file a copy of all federal estate 
tax returns reporting the payment 
of the additional federal estate tax 
on IRS form 706-QDT with the 
DOR. The DOR also requires the 
personal representative to pay the 
additional Florida estate tax due 
based within the period provided in 
IRC §2056A. 

¢ Deferring Payments of Tax 

IRC §6166 permits the personal 
representative to elect to defer the 
payment of federal estate tax for five 
years and pay the estate tax over a 


10-year period. The election is lim- 
ited to specific types of assets that 
were owned by the decedent at his 
death. In addition, the personal rep- 
resentative may be entitled to re- 
quest an extension to pay the fed- 
eral estate tax pursuant to IRC 
§6161. If the personal representa- 
tive elects either IRC §6166 or 6161 
treatment, then the personal repre- 
sentative must notify the DOR and 
pay the Florida estate tax in the 
same manner that the personal rep- 
resentative is paying the IRS. The 
personal representative should also 
note that if he chooses to pay the 
IRS in full, then he cannot pay the 
Florida estate tax pursuant to IRC 
§6161. §198.15(1) only permits 
the deferral of paying Florida estate 
tax if the IRS allowed the estate to 
defer the payment of the federal es- 
tate tax. 

e Receiving Release of a Lien 

The personal representative may 
need to sell property of the estate 
and receive a lien release. F.S. 
§198.22 provides a 12-year lien on 
the decedent’s gross estate. The lien 
is to be satisfied upon the payment 
of the Florida estate tax due. The 
personal representative may re- 
quest a release of lien from the DOR 
on form DR-308 Application for 


Waiver and Release of Florida Es- 
tate Tax Lien. FS. §198.22 and Fla. 
Admin. Code Rule 12C-3.012 control 
the lien release process. If the dece- 
dent is a Florida resident, the DOR 
may release the lien without requir- 
ing payment of the Florida estate 
tax if less than 50 percent of the 
aggregate Florida real estate is 
sold.'* If more than 50 percent of the 
aggregate Florida real estate is sold, 
the DOR will require a deposit of a 
pro rata share of the Florida estate 
tax due.'® If the decedent did not 
reside in Florida, then the personal 
representative must pay 16 percent 
of the value of the Florida real es- 
tate that is sold unless the estate can 
demonstrate that a lower amount is 
due to the DOR." If the personal rep- 
resentative of a Florida resident 
chooses to sell, mortgage, or encum- 
ber the Florida real estate and re- 
ceives adequate and full consider- 
ation in money or money’s worth, the 
lien is divested from the real estate 
and attaches to the consideration re- 
ceived.’ In addition, the personal 
representative can choose to obtain 
a court order divesting the lien, pro- 
viding the court order directs the 
personal representative to use the 
proceeds to pay administrative ex- 
penses of the estate.'® 
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¢ The Generation-Skipping Trans- 
fer Tax 

The Florida generation-skipping 
transfer (GST) tax is contained in 
FS. §198.021 for resident decedents 
and §198.031 for nonresident dece- 
dents. Like the Florida estate tax, 
the Florida GST tax for resident 
decedents is based upon the GST 
credit allowed in IRC §2604, less 
GST tax paid to another state that 
also qualifies for the credit in IRC 
§2604.'’ F.'S. §198.031 provides that 
a nonresident decedent is subject to 
Florida GST tax on the pro rata 
share of the credit for GST tax pro- 
vided in IRC §2604 based upon the 
ratio of the Florida property over the 
federal gross GST. 


Changes to Florida Estate 
Tax Due to the Tax Act 

The Tax Act phased down the 
credit for state death taxes in IRC 
§2011 for decedents who died during 
calendar years 2001 through 2004. 
In addition, the Tax Act increased the 
unified credit allowed in IRC §2010. 
Based upon theses changes, the 
Florida estate tax was reduced or 
may have been eliminated for dece- 
dents who died during calendar 
years 2001 through 2004. 

The Tax Act eliminates the credit 
for state death taxes for decedents 
who die after December 31, 2004, 
but before January 1, 2011. During 
this period both resident decedents 
and nonresident decedents who own 
Florida property at their death will 
no longer be subject to the Florida 
estate tax. The period is limited to 
December 31, 2010, due to the sun- 
set provisions contained in §901 of 
the Tax Act. Therefore, unless fur- 
ther action is taken, the Florida es- 
tate tax will apply to resident dece- 
dents and nonresident decedents 
who own Florida property and die 
after December 31, 2010. 

In light of the changes made by 
the Tax Act, what will a personal 
representative be required to do 
during the period January 1, 2005, 
through December 31, 2010? A per- 
sonal representative will be re- 
quired to file a Florida estate tax 
return for decedents who are re- 
quired to file a federal estate tax 


return pursuant to FS. §198.13(1), 
even though no Florida estate tax 
is due. For decedents who die before 
January 1, 2005, the personal rep- 
resentative will be required to file 
a Florida estate tax return and pay 
any Florida estate tax that is due. 
Therefore, the personal representa- 
tive will need to review: 1) when did 
the decedent die; 2) did the dece- 
dent own property in multiple 
states; 3) has the IRS issued a es- 
tate tax closing letter, audited the 
estate and made audit changes; 4) 
is the estate subject to recapture 
provisions contained in IRC 
§2032A or 2056A; 5) was the estate 
entitled to a credit for prior trans- 
fers; 6) is there a dispute amongst 
the states regarding where the de- 
cedent was domiciled at his death 
which will affect the Florida estate 
tax and result in a change to the 
amount of Florida estate tax previ- 
ously paid; 7) is the personal rep- 
resentative continuing to adminis- 
ter the estate and will the DOR 
issue a release of lien; and 8) has 
the Florida estate tax been paid in 
full or is the tax being paid pursu- 
ant to IRC §6166 or 6161? 

The Tax Act also eliminated the 
Florida GST tax for decedents who 
die during the period January 1, 
2004, through December 31, 2010. 
A personal representative also will 
need to determine whether a dece- 
dent who died prior to January 1, 
2004, is subject to the Florida GST 
tax. If the decedent was subject to 
the tax, the personal representative 
will be required to file a return and 
pay the tax. If no tax is due, the per- 
sonal representative has no respon- 
sibilities to the DOR. 


Conclusion 

A lawyer who represents a per- 
sonal representative of an estate 
needs to understand the Florida es- 
tate tax and GST tax. There are 
many situations where a personal 
representative may be required to 
comply with the provisions of FS. 
Ch. 198. Even though the Tax Act 
eliminated the Florida estate tax 
for decedents who died during the 
period January 1, 2005, through 
December 31, 2010, a personal rep- 
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resentative may be required to file 
a return with the DOR regardless 
of whether tax is due. In addition, 
a personal representative may be 
confronted with estates where the 
decedent died prior to January 1, 
2005. Therefore, lawyers who rep- 
resent a personal representative 
need to keep a checklist of the per- 
sonal representative’s obligations 
regarding the Florida estate tax 
and GST tax. O 


! All references made to the Internal 
Revenue Code shall mean the Internal 
Revenue Code of 1986, as amended. 

2 The author notes that there are cir- 
cumstances in which no federal estate 
tax would be due because of the appli- 
cation of the credit for prior transfers 
contained in I.R.C. §2013. This issue will 
be addressed later in the article. 

3 Fa. Star. §198.01(2) defines personal 
representative as the personal represen- 
tative, executor, curator appointed by a 
court and any person who is in posses- 
sion of the decedent’s property. 

* Fra. Stat. §198.13(1). 

5 Fra. Stat. §198.15(1). 

T.R.C. §2010. 

ApMIN. Cope R. 12C- 
3.0015(2)(a)1. and 2. 

8 Fia. Stat. §198.29(5). 

®° The amount of the federal credit for 
prior transfers is calculated as follows: 
$2,000,000 federal estate tax less 
$210,000 unified credit equals 
$1,790,000. The credit available is lim- 
ited to the $1,600,000 provided in the 
example. 

10 The Florida estate tax return and the 
payment of the additional Florida estate 
tax will be due at the same time the ad- 
ditional federal estate tax is due. See 
Start. §§198.13(1) and 198.15(1). 

LR.C. §2056. 

ApMIN. R. 12-3.012(3)(a). 

Jd. 

14 Fla. ApMIN. Conk R. 12-3.012(3)(b). 

15 Stat. §198.22. 

Jd. 

Fra. Stat. §198.021. 
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The “Unrelated Works” Exception to 
Workers’ Compensation Immunity 


ection 440.11(1) of Florida 

Statutes provides that the li- 

ability of an employer under 

the workers’ compensation 
law “shall be exclusive and in place 
of all other liability.” The employer’s 
immunity is a quid pro quo; the 
employee forgoes the right to sue 
in exchange for the employer’s as- 
sumption of liability without fault.' 
Prior to 1978, although an em- 
ployee entitled to workers’ compen- 
sation benefits was barred from 
suing his or her employer in tort, 
the injured employee could never- 
theless sue a fellow employee whose 
negligence had caused the injury. 

In 1978, §440.11(1) was amended 
to extend the employer’s immunity 
from tort liability to co-employees 
acting in furtherance of the 
employer’s business.* This fellow 
employee immunity is qualified by 
two exceptions. It does not apply to 
a co-employee who acts with will- 
ful and wanton disregard, unpro- 
voked physical aggression, or gross 
negligence. Nor does it apply when 
the employees “are assigned prima- 
rily to unrelated works within pri- 
vate or public employment.” 

The statute does not define what 
the term “assigned primarily to 
unrelated works” means.° The un- 
related works exception to workers’ 
compensation immunity is unique 
to Florida.© Numerous appellate 
decisions have interpreted and ap- 
plied the exception over the past 20 
years. The courts have been fairly 
consistent in narrowly construing 
the exception so as not to under- 
mine the statutory scheme of im- 
munity as a quid pro quo for liabil- 
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The courts have not 
developed a uniform 
analytical framework 
for application of the 
unrelated works 
exception to workers’ 
compensation 
immunity. 


ity without fault. In the absence of 
a clear expression of legislative in- 
tent, however, the courts have em- 
ployed different analytical ap- 
proaches. Although the Supreme 
Court of Florida has recently ad- 
dressed the unrelated works excep- 
tion, a uniform analytical frame- 
work has yet to emerge.’ 


“Case-by-case” Approach 
Most of the cases that have ap- 
plied the unrelated works exception 
have followed what has been re- 
ferred to as a “case-by-case” ap- 
proach focusing on whether the em- 
ployees are part of the same team 
or on the same project. The first 
case to consider the scope of the ex- 
ception was Johnson v. Comet Steel 
Erection, Inc., 435 So. 2d 908 (Fla. 
3d DCA 1983). In that case, an em- 
ployee of a general contractor was 
injured as a result of the negligence 


of an employee of a subcontractor. 
Although their individual duties 
and skills were different (one was 
a laborer and the other was a 
welder), the court held that because 
they were “both employed on-site in 
the same construction project,” 
their work was not unrelated, and 
the exception to immunity did not 
apply. Id. at 909. 

The Second District cited 
Johnson in support of the same con- 
clusion in Abraham v. Dzafic, 666 
So. 2d 232, 233 (Fla. 2d DCA 1995). 
In holding that the unrelated works 
exception did not apply, the court 
noted that “Abraham and Dzafic 
were employees of the same con- 
tractor working on the same con- 
struction site .... Although one was 
a painter and the other was a fluo- 
rescent lighting technician, and 
their work skills may have been ‘un- 
related, their work was not.” Jd. 

Vause v. Bay Medical Center, 687 
So. 2d 258 (Fla. lst DCA 1996), re- 
view denied, 695 So. 2d 703 (Fla. 
1997), was a wrongful death action 
brought by the estate of an obstet- 
rical nurse who died from decom- 
pression sickness after accompany- 
ing a patient inside a hyperbaric 
chamber at the hospital where she 
was employed. The defendants in- 
cluded the operator of the hyper- 
baric chamber, a director of the hy- 
perbaric center, and _ the 
administrator of the hospital. The 
court held that the unrelated works 
exception did not apply. Although 
the decedent and the operator of the 
hyperbaric chamber had different 
duties and were assigned to differ- 
ent departments of the hospital, the 
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court found they were both involved 
in the same project (patient care) 
and described their relationship as 
similar to the welder and the laborer 
in the Johnson case. Id. at 263. The 
court also held that the administra- 
tive personnel and the nurse were 
not engaged in unrelated works, 
stating that “l[e]ach individual de- 
fendant was assigned to duties re- 
lated to the purpose and function of 
decedent’s job: The provision of 
health care to patients of the medi- 
cal center.” Id. 

In Turner v. PCR, Inc., 732 So. 2d 
342 (Fla. lst DCA 1998), quashed, 
754 So. 2d 683 (Fla. 2000), one em- 
ployee was killed and another em- 
ployee was injured in an explosion 
at a chemical plant. One of the em- 
ployees worked in the catalog de- 
partment, and the other worked in 
the research and development de- 
partment. The court rejected an at- 
tempt to avoid the workers’ compen- 
sation immunity based on the 
unrelated works exception. The 
court noted that technicians in both 
departments worked “cooperatively” 
in a “team effort,” and their differ- 
ent duties “related to the same 
project.” Id. 

In Dade County School Bd. v. 
Laing, 731 So. 2d 19 (Fla. 3d DCA 
1999), a high school teacher was in- 
jured when he was hit by a golf cart 
operated by a custodian at the 
school. The court found that al- 
though the employees “were as- 
signed different duties and had dif- 
ferent work skills, . . . both were 
involved as part of a team in pro- 
moting education at the school cam- 
pus.” Id. at 20. Because both were 
engaged in activities “primarily re- 
lated to the provision of education 
related services,” the court con- 
cluded that the unrelated works ex- 
ception did not apply. Jd. But, cf., 
Holmes County School Bd. v. Duffell, 
651 So. 2d 1176 (Fla. 1995).* 

The Third District again ad- 
dressed the unrelated works excep- 
tion in the school context in Sanchez 
v. Dade County School Bd., 784 So. 
2d 1172 (Fla. 3d DCA 2001), review 
granted, 819 So. 2d 139 (Fla. 2002). 
In that case, a teacher who was 
sexually assaulted and beaten at 


work by a trespasser sued the school 
board based on alleged negligence 
of school security personnel. The 
district court affirmed a summary 
judgment in favor of the school 
board based on workers’ compensa- 
tion immunity and rejected a con- 
tention that the teacher and the se- 
curity personnel were assigned to 
unrelated works. 

The Fifth District reached the 
same result in Taylor v. School Bd. 
of Brevard County, 790 So. 2d 1156 
(Fla. 5th DCA 2001), approved, 29 
Fla. L. Weekly S421c (Fla. Aug. 19, 
2004). In Taylor, a school bus atten- 
dant sued the school board for inju- 
ries sustained due to a faulty wheel 
chair lift on a bus. The lift had been 
maintained, repaired, and inspected 
by school board mechanics. The 
court affirmed a summary judgment 
in favor of the school board on the 
grounds that the alleged negligent 
mechanics and the bus attendant 
were assigned to related works. The 
court reasoned that they were in- 
volved in the same project, i.e., the 
provision of transportation services 
to Brevard County schoolchildren. 


The “Bright Line” Test 

In considering whether co-em- 
ployees were assigned to unrelated 
works in the case of Lopez v. Vilches, 
734 So. 2d 1095, 1097 (Fla. 2d DCA 
1999), review denied, 749 So. 2d 504 
(Fla. 1999), the Second District fo- 
cused on two factors: whether the 
employees worked at the same 
physical location and whether their 
work served the same business pur- 
pose. This analysis has been con- 
trasted with the “case-by-case” ap- 
proach and referred to as the “bright 
line” test.° 

The plaintiff in Lopez was injured 
while driving a funeral home van 
that malfunctioned. He sued three 
co-employees who maintained the 
fleet of vehicles used by the funeral 
home. After noting the legislature’s 
failure to define “unrelated works,” 
the district court cited a dictionary 
definition of “works” as “[a] factory, 
plant, or similar building or system 
of buildings where a specific type of 
business or industry is carried on.” 
Id. (citation omitted). The funeral 
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home where the plaintiff worked 
was geographically separated from 
the facility where the defendants 
performed their maintenance du- 
ties. Citing the separate physical 
locations of the plaintiff’s and de- 
fendants’ work, and the apparently 
distinct purposes of their work (gen- 
eral funeral home duties versus ve- 
hicle maintenance), a divided panel 
reversed the trial court’s summary 
judgment in favor of the defen- 
dants.!° 


Combined Application 
of Both Approaches 

Subsequent to Lopez, three deci- 
sions of the Fourth District applied 
both the so called “case-by-case” and 
“bright line” approaches in analyz- 
ing the unrelated works exception. 
In each case, the court found the 
result to be the same regardless of 
which analytical approach was em- 
ployed. 

In School Bd. of Broward County 
v. Victorin, 767 So. 2d 551 (Fla. 4th 
DCA 2000), review denied, 786 So. 
2d 581 (Fla. 2001), a school bus 
driver claimed another driver drove 
her bus into his. The district court 
commented that both employees 
“were bus drivers for the school 
board; they both drove buses in 
Broward County on Interstate 95; 
and the purpose of both their jobs 
was to transport schoolchildren.” Jd. 
at 554. The court concluded that 
“(wlhether we apply Lopez’s bright- 
line physical location/business pur- 
pose test, or Laing’s case-by-case 
approach, it is clear that [the two 
drivers] were assigned primarily to 
related works.” Id. 

It was determined that either of 
“the two slightly different ap- 
proaches” led to the conclusion that 
two county employees involved in an 
automobile accident were assigned 
to unrelated works in Palm Beach 
County v. Kelly, 810 So. 2d 560, 562 
(Fla. 4th DCA 2002). One of the 
employees was on a team that main- 
tained the grounds, roads, and taxi- 
ways at the Palm Beach Interna- 
tional Airport; the other performed 
maintenance and repair work on 
heavy equipment, primarily excava- 
tion equipment at the county’s shell 
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rock pit in Boca Raton. The court 
found that “[a]lthough they both 
began and ended their day at county 
offices in the same general location, 
they worked on different projects at 
different locations and furthered 
different business purposes of the 
county.” Id. 

In Fitzgerald v. South Broward 
Hosp. Dist., 840 So. 2d 460 (Fla. 4th 
DCA 2003), a nurse was injured at 
the hospital where she worked when 
the door to a bathroom stall fell on 
her due to the alleged negligence of 
hospital maintenance personnel. 
The court found that the nurse and 
the maintenance personnel of the 
hospital were not assigned prima- 
rily to unrelated works under either 
of the two approaches. Id. at 464. 
Applying the “case-by-case” ap- 
proach, the court stated that 
“la]lthough they worked in different 
departments and had dissimilar 
duties that required separate skills, 
both performed services relating to 
the hospital’s mission, which was 


the treatment of patients.” Id. Ap- 
plying the “bright-line” test, the 
court noted that the employees 
“worked at the same physical loca- 
tion” and “shared a unified business 
purpose with their fellow employ- 
ees.” Id. 


The Florida Supreme 
Court’s Decision in Taylor 
The Florida Supreme Court re- 
viewed the Fifth District’s decision 
in Taylor (involving the school bus 
attendant and mechanics) on the 
basis of conflict with the Second 
District’s decision in Lopez (involv- 
ing the funeral home van driver and 
mechanics). Taylor v. School Bd. of 
Brevard County, 29 Fla. L. Weekly 
S$421c (Fla. August 19, 2004). The 
Supreme Court framed the issue as 
“whether the Legislature intended 
that the unrelated works exception 
be construed liberally or narrowly.” 
Id. The court concluded that the ex- 
ception must be construed narrowly 
and stated that “applying the unre- 


lated works exception liberally 
would substantially handicap the 
underlying purpose of the compen- 
sation scheme to compensate em- 
ployees for workplace injuries re- 
gardless of fault.” Id. 

In discussing the facts of the two 
cases, the Supreme Court expressly 
agreed with the reasoning of the 
trial court in Taylor that the bus 
attendant and the mechanics were 
working to achieve a common goal 
of providing safe transportation ser- 
vices to the county’s schoolchildren. 
Accordingly, it could not be said that 
they were engaged in unrelated 
works. The court also agreed with 
the conclusions of Justice Quince’s 
dissent in Lopez that the funeral 
home van driver and mechanics 
were not engaged in unrelated 
works as a matter of law. 

The Supreme Court approved the 
Fifth District’s decision in Taylor 
and disapproved the second 
district’s decision in Lopez. The court 
found that the Taylor holding “com- 
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ports with the overall legislative 
intent of the Florida Workers’ Com- 
pensation Law” and stated that a 
“contrary holding giving wide 
breadth to the rare exceptions to 
workers’ compensation immunity 
would merely erode the purpose and 
function of the Workers’ Compensa- 
tion Law as established by the Leg- 
islature.” Id. 

The per curiam opinion of the ma- 
jority limits its analysis to the facts 
of the two cases under review. It 
does not adopt, reject, or comment 
upon the different analytical ap- 
proaches used in other cases. Nor 
does it attempt to articulate a spe- 
cific methodology for application of 
the unrelated works exception. The 
opinion states: “While we would like 
to be more precise in providing guid- 
ance to those initially charged with 
deciding disputes based upon this 
exception, we are limited by our lack 
of precise knowledge of the legisla- 
tive intent behind the exception.” Jd. 

Justice Lewis, joined by Chief Jus- 
tice Pariente, concurred with the 
majority’s approval of the Fifth 
District’s decision in Taylor but dis- 
agreed with the conclusion that 
Lopez was wrongly decided. In his 
concurring opinion, Justice Lewis 
acknowledges the problems of am- 
biguity in the statutory language 
and the lack of a clearly discernable 
legislative intent, but criticizes the 
majority for failing to formulate pa- 
rameters to guide the lower courts 
in the application of the unrelated 
works exception. 

The concurring opinion reviews 
the past efforts of district courts to 
apply the unrelated works excep- 
tion, discusses the case-by-case 
“same project” test and the bright- 
line “physical location/business pur- 
pose” test, and ultimately advocates 
an approach that would combine 
locational and operational elements. 
The primary determining factor in 
the model proposed by Justice Lewis 
seems to be whether the employees 
were working together as part of a 
“team or specific business project” 
at the time of the injury. Diverse 
activities of co-employees would not 
be deemed related merely because 
they contribute to a broad business 


purpose. For example, the nurse and 
the operator and director of the hy- 
perbaric chamber in Vause would be 
considered part of the same team, 
but the hospital administrator 
would not. Similarly, a nurse and a 
maintenance worker employed at a 
large hospital with diverse employ- 
ees would not be part of the same 
team and would be deemed to be 
engaged in unrelated works. 


Conclusions 

The majority opinion in Taylor 
reinforces a rule of narrow construc- 
tion of the unrelated works excep- 
tion which has resulted in infre- 
quent application of the exception 
to defeat immunity. The majority de- 
clined to adopt the approach advo- 
cated by Justice Lewis which, by 
imposing a more rigorous standard 
of what constitutes related works, 
would have broadened application 
of the exception. The Taylor decision 
provides little guidance for future 
application beyond the general di- 
rective to interpret the exception 
narrowly. 

The inability of the courts to for- 
mulate specific rules to achieve the 
objectives of the unrelated works 
exception stems from the inability 
to ascertain what those objectives 
are. No court seems to have been 
able to identify a beneficial public 
purpose served by the exception.'! 
The denial of immunity based on 
gross negligence or willful and wan- 
ton disregard for safety is readily 
understandable as a means of dis- 
couraging such undesirable behav- 
ior. It is not apparent, however, why 
employee immunity should depend 
upon work assignments over which 
the employee likely has no control. 
In the absence of any discernable 
rationale for using seemingly arbi- 
trary factors such as work locations 
and assigned duties to determine 
whether an employee will be im- 
mune from tort liability, it is likely 
that the courts will continue to 
struggle with application of the un- 
related works exception. O 


' See Fitzgerald v. South Broward 
Hosp. Dist., 840 So. 2d 460, 461 (Fla. 4th 
D.C.A. 2003). 
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2 See Frantz v. McBee, 77 So. 2d 796 
(Fla. 1955). 

3 See 1978 Fla. Laws ch.300, §2. 

4 Fra. Star. §440.11(1)(b)(2) (2004). 

5 See School Bd. of Broward County v. 
Victorin, 767 So. 2d 551, 553 (Fla. 4th 
D.C.A. 2000), review denied, 786 So. 2d 
581 (Fla. 2001). 

® See Fitzgerald, 840 So. 2d at 462. 

’ Taylor v. School Bd. of Brevard 
County, 29 Fla. L. Weekly S421c (Fla. 
Aug. 19, 2004). 

8 Duffell involved a claim brought by 
a school custodian who was injured by 
the negligence of a school bus driver. 
The trial court determined that the two 
employees were assigned to unrelated 
works. That determination was not dis- 
puted on appeal. Duffell, 651 So. 2d at 
1177 n.1. The propriety of naming the 
school board as a defendant was ad- 
dressed by the Supreme Court in 
Duffell. Although the unrelated works 
exception applies to “fellow-employee 
immunities,” the court held that the 
school board could be named as a de- 
fendant under a statute providing that 
the exclusive remedy of a party injured 
by a public employee is an action 
against the governmental employer. 
FLA. Stat. §768.29(9)(a) (1991). The 
court explained that the school board 
was “not being sued in its capacity as 
Duffell’s employer” but as a “surrogate 
defendant” for the co-employee. Id. at 
1179. 

® See, e.g., Fitzgerald, 840 So. 2d at 463. 

10 Judge Quince (now Justice Quince) 
disagreed with the majority. In her dis- 
senting opinion, she stated that she 
would affirm the trial court’s determi- 
nation that the coemployees were not 
engaged in unrelated works as a mat- 
ter of law. Jd. at 1098. 

'! In Vause v. Bay Medical Center, 687 
So. 2d 258, 267 (Fla. 1st D.C.A. 1996), 
review denied, 695 So. 2d 703 (Fla. 1997), 
Judge Miner (concurring in part and dis- 
senting in part) speculated that a pos- 
sible purpose of the unrelated works 
exception could be to discourage employ- 
ers from diverting employees from their 
primary full-time duties to occasional, 
nonroutine duties on the assumption 
that such a practice might increase the 
danger of in‘uries. Although that pur- 
pose might be furthered by denying im- 
munity to the employer who makes the 
work assignments, it is not clear how 
the denial of immunity to the employee 
would contribute to such an objective. 
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Real Property, Probate and Trust Law | 


Understanding the Testamentary Effects of 
Community Property Rules 


ignificant migration to 

Florida has caused commu- 

nity property rules to have 

an important place in 
Florida jurisprudence. In 1992, the 
Florida probate statutes were 
amended to add a version of the 
Uniform Disposition of Community 
Property Rights at Death Act (FS. 
§§732.216 through .228) (the “act”). 
The purpose of this article is to ex- 
amine various provisions of the act 
and to look at other community 
property rules that could have an 
effect at the death of a Florida resi- 
dent. In the end, it appears that the 
act accomplishes less than one 
might have expected, but it does 
serve an important purpose by rais- 
ing the community property issue. 
There is case law in Florida that 
developed independently of the act 
that furnishes protection to a sur- 
viving spouse regarding an interest 
in community property, and there 
are areas that a practitioner should 
be aware of where state law on com- 
munity property and federal law 
may intersect. 

At the start, it is important to 
identify the states that maintain 
varying sets of rules based on com- 
munity property considerations. 
They include two of the largest 
states in the country. They are Cali- 
fornia, Texas, Louisiana, Arizona, 
Washington, Idaho, Wisconsin 
(“marital property” in Wisconsin is 
quite similar to community prop- 
erty), New Mexico, Nevada, and 
Alaska. Puerto Rico is also included. 
In addition to these, one should as- 
sume, at least initially, that each 
civil law country is also a commu- 
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The customary 
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divide their assets 

so that each has 

assets to fund a 
credit shelter trust 

could be the 
wrong advice. 


nity property-like jurisdiction. ' 


The Act 

According to the prefatory note to 
the drafters’ discussion of the uni- 
form act, the purpose of the rules is 
to “preserve the rights of each 
spouse in property which was com- 
munity property prior to change of 
domicile, as well as in property sub- 
stituted therefor where the spouses 
have not indicated an intention to 
sever or alter their ‘community 
rights.” 

The presumption behind the act 
is that married persons from com- 
munity property jurisdictions in- 
tend to retain the community prop- 
erty traits of their previously 
acquired properties when they take 
up residence in a common law state 
unless they explicitly disavow that 


intention. While not set forth explic- 
itly in the original legislation (the 
Uniform Disposition of Community 
Property Rights at Death Act, 
drafted in 1971 under the guidance 
of the National Conference of Com- 
missioners of Uniform State Laws), 
the rationale for the presumption 
is likely to be that the community 
property rules encompass a degree 
of fairness that is greater than that 
offered in a common law state. And 
this is sensible, since the “fairness” 
is that one of the spouses has an 
interest in an asset that he or she 
might otherwise lose unknowingly 
if common law rules alone are ap- 
plied to determine ownership in a 
common law state. 

The act covers personal property, 
wherever located, if it: 1) was ac- 
quired as, or became and remained, 
community property under the laws 
of another jurisdiction; 2) was ac- 
quired with rents, issues, or income 
of, or the proceeds from, or in ex- 
change for, community property; or 
3) is traceable to that community 
property.® Once you have personal 
property that is classified as com- 
munity property, any other personal 
property that is traceable to it is 
deemed to be community property 
under the act. Therefore, if a couple 
leaving a community property state 
sells all of its personal property and 
acquires new personal property in 
Florida, all of the newly acquired 
personal property will be commu- 
nity property under the act. 

In Florida’s enactment of the act, 
the rule for real property is simi- 
lar, except that the real estate must 
be located in Florida for the rule to 
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apply. This is because rights in real 
estate are generally determined 
under the law of the state in which 
it is located. Prior to 2003, the act 
excluded from its applicability both 
homestead and real estate held as 
tenants by the entirety. However, 
the act was amended in 2003 to 
strike the exception of homestead 
from the act’s application. Before 
the change, the surviving spouse 
would have been dependent solely 
on the Florida Constitution for 
homestead protection, meaning that 
he or she could have been left with 
a life estate in the residence if the 
decedent was also survived by mi- 
nor children or if the decedent died 
intestate survived by lineal descen- 
dants. However, with the change to 
§732.218, the surviving spouse can 
obtain title to his or her half of the 
homestead, and can also obtain no 
less than a life estate in the 
decedent’s half, assuming that the 
homestead disposition rules and 
restrictions continue to apply to the 
decedent’s one-half interest. (Sec- 
tion 732.225, part of the original act, 
was not amended in 2003 when 
homestead was made subject to the 
act. It states that the “reinvestment 
of any property to which [the act 
applies] in real property located in 
this state which is or becomes home- 
stead property creates a conclusive 
presumption that the spouses have 
agreed to terminate the community 
property attribute of the property 
reinvested.” This is now just plain 
wrong and must be dealt with by the 
legislature). 

The act specifically excludes real 
estate held by a couple as tenants 
by the entirety but does not include 
a similar exclusion for personal 
property, meaning, presumably, that 
heirs or devisees of a deceased 
spouse (other than the surviving 
spouse) may claim an interest in 
assets that otherwise appear to be 
the surviving spouse’s alone because 
they had been owned by husband 
and wife. 

FS. §732.218 sets forth rebuttable 
presumptions that apply to deter- 
mine whether property is commu- 
nity property subject to the act: 

1) If property was acquired by a 


The half of property 
that is subject to 
testamentary 
disposition or 
distribution under the 
laws of succession 
is not included in 
the decedent's 
elective estate. 


spouse during marriage while domi- 
ciled in a community property juris- 
diction, that property is presumed 
to have been acquired as, or to have 
become and remained, property to 
which the act applies. 

2) If real property in Florida and 
personal property wherever located 
were acquired by a spouse during 
marriage while domiciled in a com- 
mon law jurisdiction and title to 
that property was taken in a form 
which created rights of survivorship, 
it is presumed to be property to 
which the act does noi apply. 

Upon the death of a married per- 
son, one-half of the property subject 
to the act is the property of the sur- 
viving spouse, and that half is not 
subject to testamentary disposition 
by the decedent or to distribution 
after the first deceased spouse’s 
death under the laws of succession. 
The half of property that is subject 
to testamentary disposition or dis- 
tribution under the laws of succes- 
sion is not included in the decedent’s 
elective estate.* 

Through operation of the act, an 
interest in property titled in the 
name of the surviving spouse alone 
may be subject to transfer to the 
decedent’s beneficiaries or heirs 
other than the surviving spouse. 
Conversely, one half of property that 
the decedent intended for other ben- 
eficiaries or for transfer in trust for 
the surviving spouse may, in fact, 
belong to the surviving spouse and 


50 THE FLORIDA BAR JOURNAL/JANUARY 2005 


not be subject to disposition by the 
decedent. 

For property titled in the name of 
a surviving spouse, F.S. §732.221 
provides that the personal represen- 
tative or a beneficiary of the dece- 
dent may institute an action to per- 
fect title to property to which the act 
applies. But the personal represen- 
tative has no duty to discover 
whether any property held by the 
surviving spouse is property subject 
to the act unless a written demand 
is made by a beneficiary within 
three months after service of a copy 
of the notice of administration or by 
a creditor within three months af- 
ter the first publication of the no- 
tice to creditors. 

Section 732.221 appears to be de- 
signed to protect a personal repre- 
sentative and not the beneficiaries 
of the decedent’s estate. Under nor- 
mal precepts of a _ personal 
representative's fiduciary duties, it 
would be logical for a beneficiary to 
assume that the _ personal 
representative’s duties would in- 
clude a determination of property 
potentially subject to the act that is 
in the hands of the surviving spouse. 
In fact, in many circumstances, it is 
probable that the personal repre- 
sentative will either have more in- 
formation or have access to more in- 
formation about the decedent than 
most beneficiaries. Also, in general, 
the personal representative owes 
sufficient duties either directly or 
indirectly to the beneficiaries that 
they could be excused for thinking 
that the personal representative is 
working for them. However, if a com- 
munity property issue in the admin- 
istration of the estate is overlooked, 
it will be the attorney hired by a 
beneficiary to protect his or her in- 
terest, and not the personal repre- 
sentative or the _ personal 
representative’s attorney, who will 
be on the spot. 

Section 732.223 is the mirror of 
§732.221. If property covered by the 
act was titled to the decedent at 
death, title to the surviving spouse’s 
share may be perfected by an order 
of the probate court or by execution 
of an instrument by the personal 
representative or the beneficiaries 


3 

) 

} 
‘4 

= 


of the estate with the probate court’s 
approval. As under §732.221, the 
personal representative has no duty 
to inquire, but only to react prop- 
erly if a claim is brought to the per- 
sonal representative’s attention by 
the surviving spouse or his or her 
successor in interest within three 
months of service of the notice of 
administration. 

There is a lack of clarity in the act 
regarding the three-month period in 
which to bring a claim. The three- 
month limitation seems clearly to 
apply to the personal representative 
who is directed to act by a benefi- 
ciary. However, the act does not ap- 
pear explicitly to time bar an inde- 
pendent action under §732.1221 to 
determine community property 
rights brought by the beneficiary or 
by the surviving spouse on his or her 
own. It therefore appears that a 
spouse or a beneficiary can initiate 
an action to perfect title to subject 


assets after the expiration of the 
three-month period, but for how long 
after the expiration is not clear. The 
completion of estate administration 
would end any effort to assert com- 
munity property rights in the pro- 
bate venue; however, a body of case 
law on the subject, discussed below, 
suggests that the spouse or benefi- 
ciary who “sits on his hands” dur- 
ing the estate administration is not 
completely out of luck. 

Section 732.222 provides security 
to a purchaser or lender for value 
with respect to property governed by 
the act. Neither has to make any 
investigation to determine whether 
the act applies to the property in 
question. The key to obtaining pro- 
tection under this section is that 
value have been given by the pur- 
chaser or lender. Similarly, the act 
states that it does not affect rights 
of creditors with respect to covered 
property. 


The act does not create rights in 
property. In the language of the act, 
it allows one to “perfect title” to an 
asset. Implicitly, the person not 
availing himself or herself of the 
act’s benefits retains “unperfected 
title” and can resort to other legal 
alternatives to gain legal title to 
what is equitably his or hers. 
Florida case law, discussed below, 
provides legal relief that does not 
rely on the act. While the act has 
limitations, it serves the very use- 
ful purpose of reminding the prac- 
titioner that community property 
rules may have an impact on a 
couple’s planning and in the admin- 
istration of the estate of the first 
spouse to die. 


Case Law in Florida 

There is Florida case law on the 
application of community property 
rules to Florida testamentary 
transfers. In Quintana v. Ordono, 
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195 So. 2d 577 (Fla. 3d DCA 1967), 
aff'd, 202 So. 2d 178, decided be- 
fore the adoption of the act, the 
court analyzed the application of 
community property rules in this 
state. In Quintana, the decedent 
held title to personal property ac- 
quired during his marriage while 
he was working in Florida but was 
domiciled in Cuba. The decedent 
had willed the property to his chil- 
dren and his wife sued for a por- 
tion. The court examined the law 
of Cuba, determined that neither 
spouse had any separate property 
that he or she brought into their 
marriage, and concluded that the 
subject property was community 
property so that one-half of it was 
the wife’s property. The couple’s 
change of domicile from Cuba to 
Florida after the property had 
been acquired did not affect this 
conclusion. The children had also 
argued that if the wife had a claim 
to the property, she had lost it by 
failing to file a timely claim in the 
probate of the decedent’s estate. 
The court concluded that the ben- 
eficiary of a trust (here, a result- 
ing trust) is not subject to the non- 
claim statute. An unanswered 
question is how long a spouse has 
to assert a claim to a community 
interest in an asset? When, if ever, 
does laches come into play? 

The Quintana holding was favor- 
ably cited in a case involving the di- 
vorce of former Cuban domiciliaries, 
Camara v. de la Camara, 330 So. 2d 
Fla. 818 (Fla. 3d DCA 1976), and in 
a case to determine the extent to 
which the law of Puerto Rico, where 
the parties lived when they entered 
into a prenuptial agreement, should 
govern in a probate proceeding in 
Florida, where the parties were re- 
siding at the husband’s death, Estate 
of Santos v. Nicole-Sauri, 648 So. 2d 
277 (Fla. 4th DCA 1995). Neither of 
the later cases mentions the act. 

The Quintana case has become 
settled authority for the analysis 
that ought to be undertaken when 
examining the effects in Florida of 
community property rules. In as- 
sessing Quintana, it seems clear 
that the analysis and holding re- 
tain their full effect without any 


recourse to the provisions in the 
act. Recourse to the act would have 
enabled the spouse to avoid the 
litigation, certainly a worthwhile 
result, but the conclusion would 
have been the same. For the sur- 
viving spouse or beneficiary who 
neglects to perfect title under the 
act, the Quintana holding remains 
a possible source of legal victory. 


Other Applicable Rules 

How do community property 
rules affect planning that involves 
federal law issues? For example, 
ERISA frequently trumps state 
law. In Boggs v. Boggs, 520 U.S. 833 
(1997), the U.S. Supreme Court 
ruled that ERISA preempts local 
community property law, with the 
result that beneficiary designa- 
tions of ERISA plans are free from 
interference from contrary commu- 
nity property law rules. In Boggs, 
the decedent’s second wife received 
a survivor’s annuity from her 
husband’s interest in a qualified 
plan. The children of decedent and 
his first wife argued that they had 
received an interest in the plan ac- 
count through their mother’s will 
because she had a community in- 
terest in the plan under Louisiana 
law. The Court, in a 5-4 decision, 
held that the children’s rights de- 
rived from community property 
law effects could not interfere with 
the surviving spouse’s rights that 
received protection under ERISA. 

In Bunney v. Commissioner, 114 
T.C. 259 (2000), the U.S. Tax Court 
examined the effect of community 
property law on IRA distributions. 
The court acknowledged that all 
contributions to the husband’s IRA 
had been made with community 
funds. In connection with the 
couple’s divorce, husband took a 
large distribution from his IRA to 
acquire wife’s interest in their resi- 
dence. The question analyzed by 
the court was whether wife, as 
owner of one-half of the contribu- 
tions, should be taxable on one- 
half of the distribution. 

Section 408 of the Code governs 
IRAs. Subsection (g) states simply 
that §408 is to be applied without 
regard to any community property 
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laws. The court, in holding that no 
part of the distribution would be 
taxable to wife, concluded that ap- 
plying community property law 
principles would conflict with the 
definition of an IRA as being cre- 
ated “for the exclusive benefit of 
an individual or his beneficiaries.” 
(§408(a)). It would also jeopardize 
the participant’s ability to roll over 
the IRA funds into a new IRA and 
would affect the application of the 
minimum distribution rules, ac- 
cording to the Court. While con- 
cluding that the account holder 
was the sole distributee, the Court, 
in a footnote, said that it was not 
addressing whether §408(g) pre- 
empts community property inter- 
ests in IRAs altogether. 

Life insurance policies and pro- 
ceeds are affected by community 
property considerations. If a policy 
has a community property connec- 
tion, it will be necessary to exam- 
ine the local law in the particular 
community jurisdiction in order to 
be on sure footing regarding the 
estate or gift tax consequences at 
the death of the insured or the 
noninsured spouse. There are two 
different theories for attributing 
ownership of insurance policies be- 
tween spouses, the apportionment 
theory and the inception of title 
theory. Under the former, owner- 
ship of a policy depends on the 
source of funds used to pay the pre- 
miums over the life of the policy. 
Under the latter, ownership is 
based on the source of funds at the 
time the policy was acquired. Af- 
ter that date, if a different source 
of funds is used to pay premiums, 
a debtor-creditor relationship is 
created between the spouses re- 
garding the subsequent premiums. 

If clients have a community con- 
nection to their life insurance, the 
results can be very different than 
what one is accustomed to in a 
noncommunity property setting. 
For example, the death of the 
noninsured spouse who is not des- 
ignated as the policy owner may 
require that one-half of the value 
of the policy be included in his or 
her gross estate for federal estate 
tax purposes under §2033. And the 
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right to one-half of the proceeds 
at the later death of the insured 
could be determined under the 
testamentary instrument of the 
first-to-die unless there is evi- 
dence that he or she intended to 
transfer his or her interest in the 
policy to the surviving spouse. If 
the proceeds are payable at the 
death of the insured to a third 
party, the surviving spouse could 
be deemed to have made a gift at 
that time to the beneficiary of 
one-half of the proceeds. 

There are references to commu- 
nity property rules involving life 
insurance in the estate tax regu- 
lations at §20.2042-1(c)(5) and 
§20.2042-1(b) and in the gift tax 
regulations at §25.2511-1(h)(9). 
These regulations make the point 
that the federal law effects are de- 
pendent on the property rights of 
the taxpayers under state law. 

Life insurance that qualifies as 
community property can be an ac- 
cident waiting to happen. Con- 
sider, for example, your client’s 
surprise upon learning that one- 
half of the proceeds of a policy are 
to be distributed under the will of 
the non-insured spouse who pre- 
deceased the insured (this as- 
sumes that the noninsured spouse 
did not validly consent to the in- 
sured spouse’s designation of a 
beneficiary as to the noninsured’s 
ownership interest in the policy). 
How do you explain that to the “ex”- 
beneficiaries? When preparing an 
irrevocable life insurance trust for 
a client, make certain that the 
policy is free from community prop- 
erty traits. Have the noninsured 
spouse take whatever steps are re- 
quired to release all of his or her 
rights in the policy. If the apportion- 
ment theory applies, have the in- 
sured spouse transfer sufficient 
separate funds to repay the spouse 
for his or her share of community 
funds used to pay premiums. Un- 
der the inception of title theory, 
determine who obtained an owner- 
ship interest at the time of pur- 
chase, the source or sources of pre- 
mium payments and thus the total 
required to acquire the interest of 
the noninsured spouse. Trying to 


accomplish these tasks without the 
help of counsel in the community 
property jurisdiction seems like a 
very difficult task. The spouses may 
also consider entering into a 
postmarital agreement whereby 
the noninsured spouse agrees to 
release his or her community prop- 
erty rights in the policy. This is not 
a step to be taken lightly, and it 
necessarily requires the couple’s 
attorney to carefully consider what 
could be a conflict of interest be- 
tween the attorney’s clients. 


Planning Considerations 

Two of the most common objec- 
tives associated with estate plan- 
ning in a common law jurisdiction 
are to split the estates of spouses 
so that each makes use of the ap- 
plicable exclusion amount, and to 
achieve a step-up in basis for es- 
tate assets to the fullest extent 
possible. Community property as- 
sets achieve both of these, and so 
a practitioner should think twice 
before recommending a change in 
the titling of assets that removes 
the community property benefits. 
For example, the customary ad- 
vice to clients to divide their as- 
sets so that each has assets to 
fund a credit shelter trust could 
be the wrong advice. If the sub- 
ject assets are community prop- 
erty, the division into separate 
property results in the loss of 
stepped-up basis for those owned 
by the surviving spouse. 

When one spouse is not a U.S. 
citizen, intra-spousal gifts to that 
spouse may not exceed $114,000 
in value per year. Therefore, if the 
best strategy is to split the es- 
tates, this limitation could make 
that task more difficult than 
usual. To the extent the spouses 
have community property assets, 
the splitting has already been ac- 
complished, and so, as to those 
assets, the limitation on annual 
gift-giving to a noncitizen spouse 
is not applicable. 

If, at the death of the first-to- 
die, his or her share of community 
property is included in the gross 
estate, the half held by the survi- 
vor also receives the same basis 


adjustment as the half owned by 
the decedent. This rule is to be 
contrasted with the general rule 
in common law states where only 
the basis of the decedent’s half of 
jointly owned property is ad- 
justed. This free step-up (assum- 
ing assets have appreciated since 
being acquired) is a great benefit 
that cannot be overlooked when 
planning for a couple. 


Conclusion 

The act makes clear that mi- 
grating couples bring their com- 
munity property accoutrements 
with them when they arrive here, 
whether or not they know it. It is 
thus important for the practitio- 
ner to highlight this issue for cli- 
ents and to take the steps neces- 
sary to continue or to end the 
community in affected assets. 

The community property issue 
presents itself not only when 
couple arrives from one of the af- 
fected states, but also when arriv- 
ing from a civil law country. There 
are increasing numbers of immi- 
grants from South America, and 
estate planning for these persons 
must take into consideration the 
laws of their former domiciles in 
deciding now on how property 
should be titled and how estate 
planning documents should be 
prepared. O 


' Community property-like jurisdic- 
tions include, for example, Spain, 
France, Germany, Venezuela, Colom- 
bia, and Brazil. 

2 Prefatory Note, Uniform Disposi- 
tion of Community Property Rights at 
Death Act. 

Id. 

4 Fra. Stat. §732.2045(1)(f). 
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Deposing Nonhumans: Corporate 
Representative Depositions in Florida 


by Andrés Rivero and Jorge A. Mestre 


ou represent the plain- 
tiff in a complex com- 
mercial litigation case in 
Florida state court 
against a giant corporate defen- 
dant. You need to gather evidence 
at an early stage to push the case 
forward. The best way to begin to 
gather evidence is to pin down your 
corporate opponent’s positions. How 
do you do it without having to guess 
whom to depose? The answer: De- 
pose the corporate representative 
under Fla. R. Civ. P. 1.310(b)(6) and 
begin your discovery voyage.! 


A Solution Is Born 

Before the rule was adopted, you 
had two options if you wanted to 
depose a corporation. Plainly, you 
could not physically depose a cor- 
poration as it could not speak for 
itself. Still, you needed to find the 
natural person who spoke for it. If 
you knew specifically whom you 
wanted to depose, it was easy—you 
would simply schedule that person’s 
deposition and use the ordinary dis- 
covery rules to compel compliance.’ 
But if you didn’t know the person’s 
identity, you had a problem. Courts 
had generally held that you (as the 
party seeking the deposition) could 
not “burden” the corporation to find 
the appropriate witness.’ So, unless 
you got lucky with your first pick, 
you might have to take several 
depositions just to identify the per- 
son with the most knowledge. This 
was so because, after disclaiming all 
knowledge, each deponent would, in 
turn, point to another person.‘ This 
made it easy for the corporation to 
hide the ball. 


The Florida rule now 
permits you to ask 
the corporation to 


designate its corporate 


representative, which, 
in theory, eliminates 
the corporate 
shell game. 


To make matters worse, the cor- 
poration would inevitably ask the 
court for a protective order be- 
cause you had taken too many 
depositions. Of course, when you 
went to the hearing and pointed 
out to the court that the corpora- 
tion had created the very problem 
that it complained about, the cor- 
poration would vigorously deny 
the allegation. 

In amending Fla. R. Civ. P. 
1.310(b)(6) in 1972, the drafters at- 
tempted to correct this daisy-chain 
problem by borrowing the sub- 
stance of the rule from a 1970 
amendment to Fed. R. Civ. P. 30.° 
The Florida rule now permits you to 
ask the corporation to designate its 
corporate representative, which, in 
theory, eliminates the corporate shell 
game. By forcing corporations to 
play fair, you no longer have to de- 
pose numerous corporate officers and 
agents to find the proper person.’ 
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Follow Procedure Carefully 

Under the rule, you begin by nam- 
ing a corporation (not an individual) 
as a deponent.® Under the rule, it’s 
the corporation—not you—that des- 
ignates the deponent.’ That’s the 
point: The corporation must find the 
proper witness. You must then des- 
ignate the topics on which you in- 
tend to examine the witness with 
“reasonable particularity.”'? The 
topics may include anything that 
you could otherwise ask at a depo- 
sition. 

Unfortunately, the text of the rule 
does not define “reasonable particu- 
larity.”'! Corporations like to allege 
that you have failed to state your 
topics with the requisite particular- 
ity. This delays the deposition and 
buys the corporation additional 
time. So, how do you comply with 
the rule and avoid the delay? Al- 
though no definite answer exists, 
some courts have come up with cer- 
tain minimum standards.” 

For example, the court in Reed v. 
Bennett, 193 F.R.D. 689, 692 (D. 
Kansas 2000), in construing the 
comparable federal rule (that is, 
Fed. R. Civ. P. 30(b)(6)), held that a 
notice stating that the areas of in- 
quiry will “include but not [be] lim- 
ited to” the areas specifically enu- 
merated was overbroad and 
therefore failed to meet the reason- 
able particularity standard.’ An- 
other district court has held that 
designating the topic as “such other 
officers and employees of said plain- 
tiff as have knowledge of the mat- 
ters involved in this action” was too 
general. 

Because the cases don’t give a 


ae 

) 
$ 

+ 

> 

4 


definite answer, you should look to 
the text of the rule. The rule’s plain 
language appears to require that 
the topic designations should at 
least allow a reasonable person to 
understand what you intend to 
cover during the deposition. But be 
careful—you may not want to reveal 
everything you intend to ask. 

Once you have designated your 
topics with “reasonable particular- 
ity,” notice the deposition. If the cor- 
poration is a party to the lawsuit, 
simply send it the notice of deposi- 
tion. And if you want to depose a 
nonparty corporate representat.ve, 
serve that nonparty corporation 
with a subpoena as you would for 
any nonparty deposition. Of course, 
designate the topics in the nonparty 
subpoena with “reasonable particu- 
larity.” And, for clarity, you should 
explain that the nonparty corpora- 
tion has a duty to designate some- 
one to testify for it. 

After you send the notice, the bur- 
den shifts to the corporation to pro- 
duce the appropriate witness (or 
witnesses). Who is the appropriate 
person? Generally, the corporation 
should produce the person that can 
best answer questions about the top- 
ics that you designated.’ But the 
rule only requires the testimony to 
come from an officer, director, man- 
aging agent, or a designee “who con- 
sents.” 

Who is a corporation’s officer or 
director needs no explanation. Man- 
aging agents include those “in the 
exclusive and immediate control... 
of a department or of the entire 
works conducted at the place where 
he is in charge.” A person “who con- 
sents” to testify on the corporation’s 
behalf also can serve as the corpo- 
rate representative—in other words, 
the person can be an employee, at- 
torney, consultant, or anyone at all.” 
But the corporation cannot compel 
an employee to testify for it if that 
person refuses.'* So, to the extent 
that the information is not attorney- 
client privileged or protected work- 
product, you may want to find out 
whom the corporation approached to 
testify and if any of those people 
refused. Then depose all employees 
that refused to testify to find out 


why they refused—the answers can 
be a gold mine. 

How hard must a corporation look 
for the appropriate witness? Al- 
though the rule does not explicitly 
say, the corporation should at least 
make a good-faith effort to find the 
appropriate witness.’ And although 
it’s hard to define precisely what a 
good-faith effort requires, if the wit- 
ness is unable or fails to answer 
your questions that’s a good indica- 
tion that the corporation failed to 
look hard enough. If you don’t get 
answers to your questions, move to 
compel the proper designee’s depo- 
sition.” 

If the corporation still does not 
produce anyone at all, you should 
ask the court to compel the corpo- 
ration to designate a representa- 
tive.*! If the corporation still does 
not comply, the court can sanction 
the corporation.” 


Corporation Must Educate 
Designated Deponent 

The deposition begins. You start 
to ask questions and realize that the 
deponent lacks personal knowledge. 
Instead, the corporation educated 
its representative about the topics 
you designated. Is that permissible? 

Yes, it is. And not only is it per- 
missible, it’s required. 

Under the rule, the corporate rep- 
resentative has a duty to give infor- 
mation that is “known or reasonably 
available” to the corporation. This 
means that the duty to present and 
prepare a designated deponent goes 
beyond matters personally known to 
the designees.” The corporation 
must prepare the deponent based on 
any available information.” The cor- 
poration must make a conscientious, 
good-faith effort to designate that 
person who best knows about the 
matters sought by you and also to 
prepare the designated person to 
answer fully and completely any 
questions you may pose.” While the 
rule “is not designed to be a memory 
contest,” a corporation’s duty ex- 
tends beyond the mere act of pre- 
senting a human body.” 

To ensure that the representative 
understands the deposition’s subject 
matter, the corporate representative 


has the duty to review all documents 
that might bear on the deposition 
topics and review information rea- 
sonably available, whether from 
documents, depositions, past em- 
ployees, or other sources.*’ If the 
corporate representative answers a 
question by saying, “I don’t know,” 
this can mean two things. First, it 
can mean that the corporation, af- 
ter inquiring into the matter, could 
not find an answer. (Remember, the 
deponent’s lack of personal know]l- 
edge does not support such an an- 
swer.) Second, it can mean that the 
corporation failed to educate the 
representative properly and there- 
fore failed to comply with the dis- 
covery requested.” This failure may 
subject the corporation to sanctions. 
It’s important that you ask the nec- 
essary follow-up questions to deter- 
mine what an “I don’t know” answer 
actually means. 

If the corporation failed to prop- 
erly educate its representative, this 
failure should have the same con- 
sequences as the failure to respond 
to interrogatories.** You should 
therefore obtain an order compelling 
the discovery and if the corporation 
fails to comply, you should ask the 
court, in accordance with Fla. R. Civ. 
P. 1.380, to do the following: 1) or- 
der that certain facts are estab- 
lished for purposes of the action; 2) 
refuse to allow the disobedient party 
to support or oppose designated 
claims; 3) strike the pleadings; 4) 
find the corporation in contempt of 
court (of course, a court must have 
entered a prior order to seek this 
relief); or 5) award reasonable ex- 
penses including attorneys’ fees for 
the motion and the expense of re- 
taking the deposition. 

But before you move for sanctions 
you may want to try a different ap- 
proach. Because the corporation 
must prepare its representative for 
deposition, if a witness says, “I don’t 
remember,” you may want to see if, 
during the deposition (either on the 
record or on a break between ques- 
tions), the corporation’s attorney 
will agree to remind the witness of 
the corporation’s position. Although 
this would be improper coaching in 
any other deposition setting, in the 
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context of this rule it creates a clear 
record of the corporation’s position. 
This is because sometimes a corpo- 
ration will take complicated, diffi- 
cult-to-remember positions and a 
reminder may assist the witness. 
Just as attorneys assist in prepar- 
ing responses to interrogatories, you 
should consider asking the 
corporation’s attorney to assist in a 
corporate representative’s deposi- 
tion. 

The corporation also has yet an- 
other alternative if it feels that it 
cannot educate one person about 
everything (a reasonable conclusion 
because not even a noncorporeal 
corporation can know everything)— 
it can designate more than one per- 
son to testify. The corporation can 
pick and choose what each person 
knows and designate who speaks to 
what. The corporation may (it’s not 
required to) even state what each 
deponent will testify to before- 
hand.* As the deposition’s propo- 
nent, this helps you prepare because 
it tips you off about what each per- 
son knows. 


Inquire Into Deponent’s 
Personal Knowledge 

Often, you may want to exceed the 
scope of the designated topics and 
inquire about the corporate 
representative’s personal know]l- 
edge. Though the courts are divided 
on the issue, good authority exists 
for this practice. 

For example, Judge Jose A. 
Gonzalez, Jr., from the U.S. District 
Court, Southern District of Florida, 
in King v. Pratt & Whitney, 161 
F.R.D. 475, 476 (S.D. Fla. 1995), held 
that a proponent of a deposition 
could not use the rule to limit the 
type of questions: “The rule is not 
one of limitation but rather of speci- 
fication within the broad param- 
eters of the discovery rules.” The 
King court also held that if the ex- 
amining party asks questions out- 
side the topics designated in the 
notice, the general deposition rules 
govern.” In other words, you can ask 
the corporate representative any 
relevant questions even though you 
noticed the deposition under the cor- 
porate representative rule.*? But 


under the King court’s reasoning, if 
the deponent, on the deponent’s per- 
sonal knowledge, cannot answer 
questions outside the scope of the 
designated topics, it’s your prob- 
lem.** (This is in contrast to answers 
the deponent does not know within 
the description of the notice—in 
that situation you should move to 
compel the answer or the production 
of a witness that can.) 

In Paparelli v. Prudential Ins. Co., 
108 F.R.D. 727, 730 (D. Mass. 1985), 
the court took the opposing view and 
held that the deposing party must 
confine the examination to the top- 
ics stated “with reasonable particu- 
larity” in the deposition notice.** The 
Paparelli court reached that conclu- 
sion for three reasons. First, the 
court reasoned that it makes no 
sense for a party to identify certain 
topics it wishes to examine the cor- 
porate representative upon and 
then to ask about totally different 
topics.* Second, if the purpose is 
preparing the corporate representa- 
tive for deposition, then a party 
would thwart the rule’s purpose if 
it could ask about a matter that the 
representative is unprepared to tes- 
tify about.** And third, that the no- 
tice of deposition must list the ex- 
amination topics “with reasonable 
particularity” lends weight to the 
notion that an implied limit exists 
to the scope of the deposition based 
on the designated topics.*’ 

Nevertheless, in Detoy v. City and 
County of San Francisco, 196 F.R.D. 
362 (N.D. CA 2000), the court con- 
sidered the two approaches and con- 
cluded that the King court provided 
the better view. The Detoy court 
agreed with the King court that the 
rule is not one of limitation but 
rather one of specification: 

While the court in Paparelli interpreted 
the “reasonable particularity” require- 
ment of the Rule as limiting the scope 
of the deposition, the court in King in- 
terpreted the requirement as ensuring 
that the party produces a witness pre- 
pared to testify. This renders the descrip- 
tion of the scope of the deposition in the 
notice as the minimum about which the 
witness must be prepared to testify, not 
the maximum. .. . The “reasonable par- 
ticularity” requirement as interpreted in 
King facilitates discovery as the Advi- 


sory Committee intended, instead of 
hampering discovery as Paparelli does.** 
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So, although the law is unsettled, 
you have enough support to ask 
questions beyond the scope of the 
topics you list. Make sure you cover 
every topic that you designated in 
your notice; then, once you have fin- 
ished the designated topics, ask the 
witness about his or her personal 
knowledge. 

Of course, bear in mind that if you 
exceed the scope of the designated 
topics, a court may decide that you 
have deposed the person individu- 
ally (as opposed to as the corporate 
representative) and you may face 
the argument from the corporation 
that you may not redepose the per- 
son to obtain additional “personal 
knowledge” testimony. 


Deponent’s Answers 
Bind the Corporation 

In essence, when a corporation 
designates a person to respond to 
particular topics, that person speaks 
for the company.*® Generally, you 
will ask the corporate representa- 
tive two types of questions during a 
deposition: questions about facts; 
and questions about positions or 
opinions.*’ A corporate representa- 
tive must respond to both types of 
questions, and the answers will bind 
the corporation.*! This highlights 
the importance of educating a depo- 
nent about the examination topics. 

You should therefore consider 
asking some of your questions in 
the following format: 1) Does the 
corporation concede that 
2) Is it the corporation’s position 
that ?; and 3) What is the 
corporation’s opinion about __? 
This format is useful because a 
central goal in taking the 
corporation’s deposition is to pin 
down its position. These kinds of 
questions do exactly that. 

You can use the corporate repre- 
sentative deposition testimony for 
any purpose in accordance with Fla. 
R. Civ. P. 1.330. For example, you can 
use it to impeach any corporate rep- 
resentative or you can use it as di- 
rect evidence. This makes the cor- 
porate representative deposition a 
key tool in litigating a case against 
a corporation. Think of the possibili- 
ties. The corporate representative 
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concedes a damaging position that 
you can use at summary judgment. 
Or, the corporation puts on a wit- 
ness at trial who takes a different 
position than what was previously 
testified to by the corporate repre- 
sentative. You can now impeach the 
witness with the admission by the 
corporation. With these wonderful 
opportunities, you should follow 
three simple rules: prepare, prepare, 
and prepare. 


Remain Creative in 
Obtaining Discovery 

When you decide how to obtain 
corporate testimony, remember that 
this rule is not exclusive; it is merely 
supplementary.* You can still de- 
pose individuals from the corpora- 
tion in their individual capacity.* 
This does not mean that you can 
take cumulative depositions, only 
that you aren’t limited to what type 
of discovery to take.** Hence, don’t 
get trapped into thinking that you 
only have one shot at the corpora- 
tion. Instead, use the corporate rep- 
resentative to pin down the corpo- 
ration to a position or to identify 
other witnesses or documents help- 
ful in proving up your case. But be- 
ware; if you abuse the discovery pro- 
cess, the court can limit you to the 
designation procedure.* Also, keep 
in mind that if you want to depose 
an employee who is not an officer or 
managing agent, you must serve 
that person with a subpoena.“ 


Use Rule to Your Advantage 

The rule has simplified discovery 
of a corporation’s position and rel- 
evant evidence in its possession 
early on in a case. Use the rule as 
your rudder and you will navigate 
your case successfully to an earlier 
adjudication. Overlook it and you 
may find yourself sailing against a 
tide of useless testimony. UO 


1 The rule applies equally to “a public 
or private corporation, a partnership or 
association, or a governmental agency.” 
R. Crv. P. 1.310(b)(6). 

2 Plantation-Simon Inc. v. Al Bahloul, 
596 So. 2d 1159, 1160 (Fla. 4th D.C.A. 
1992). 

3 Td. at 1160. 

5 Td. 


$ Td. 

7 Td. 

8 Chiquita Int! Ltd. v. Fresh Del Monte 
Produce, N.V., 705 So. 2d 112, 113 (Fla. 
3d D.C.A. 1998). 

Td. at 113. 

(8 

1 See 4 Fla. Prac., Civil Procedure R. 
1.310 (2001-2002 ed.) (TREATISE), 
West’s Florida Practice Series TM, Bruce 
J. Berman (what satisfies the require- 
ment is necessarily subjective). 

” For example, Chiquita, 705 So. 2d at 
113, notes, without further comment or 
explanation, that the party requesting 
a deposition under 1.310(b)(6) violated 
the rule “by failing to designate with 
reasonable particularity the matters on 
which examination was being requested 

1S Because the Florida Rules of Civil 
Procedure were patterned very closely 
after the federal rules, federal cases in- 
terpreting comparable provisions are 
persuasive in that Florida courts closely 
examine and analyze federal decisions 
and commentaries under the federal 
rules in interpreting ours. Mims v. 
Casademont M.D., 464 So. 2d 643, 644 
(Fla. 3d D.C.A. 1985); Jones v. Seaboard 
Coast Line R.R. Co., 297 So. 2d 861, 863 
(Fla. 2d D.C.A. 1974); Orlando Sports 
Stadium, Inc. v. Sentinel Star Co., 316 
So. 2d 607, 611 (Fla. 4th D.C.A. 1975) 
(in the absence of a federal decision 
courts look to treatises including 
Moore’s Federal Practice). 

4 Morrison Export Co. v. Goldstone, 12 
F.R.D. 258, 260 (S.D.N.Y. 1952). 

15 Seay, 378 So. 2d at 1269. 

16 Seaboard Air Line R.R. Co. v. Ford, 
92 So. 2d 160, 168 (Fla. 1955). 

17 The advisory committee notes to the 
1970 amendment to Fep. R. Civ. P. 30 
explain that a person who is not an of- 
ficer, director, or managing agent may 
be designated to testify only with their 
consent and “[t]hus, an employee or 
agent who has an independent or con- 
flicting interest in the litigation—for 
example, in a personal injury case—can 
refuse to testify on behalf of the organi- 
zation.” 

18 See Notes of Advisory Committee on 
Rules, 1970 Amendment, Subdivision 
(b)(6). 

19 Protective Nat'l Ins. Co. of Omaha v. 
Commonwealth Ins. Co., 137 F.R.D. 267, 
278 (D. Neb. 1989). 

20 See Medero v. Florida Power & Light 
Co., 658 So. 2d 566, 567 (Fla. 3d D.C.A. 
1995) (concluding relief by way of cer- 
tiorari available upon finding that trial 
court lacked good cause to deny deposi- 
tion after executive was identified in 
other discovery as potential material 
witness). 

21 See Fia. R. Crv. P. 1.380. 

22 Quantachrome Corp. v. Micromeritics 
Instruments Corp., 189 F.R.D. 697, 699 
(S.D. Fla. 1999); Fia. R. Civ. P. 1.380. 

23 Bank of New York v. Meridien Biao 
Bank Tanzania Ltd., 171 F.R.D. 135, 151 
(S.D.N.Y. 1997). 


25 Protective National, 137 F.R.D. at 
278; Marker v. Union Fidelity Life Ins. 
Co., 125 F.R.D. 121, 126 (M.D. N.C. 1989); 
Meridien, 171 F-R.D. at 151. 

26 Meridien, 171 F.R.D. at 150; 
Quantachrome, 189 F.R.D. at 699. 

27 Meridien, 171 F.R.D. at 151. 

28 Quantachrome, 189 F.R.D. at 699. 

2° Al Bahloul, 596 So. 2d at 1160; see 
Notes of Advisory Committee on Rules, 
1970 Amendment, Subdivision (b)(6). 

30 Fxa. R. Civ. P. 1.310 (b)(6); see 5 Fla. 
Prac., Civil Practice §10.6 (2001 ed.) 
(Treatise). 

31 King, 161 F.R.D. at 476. 


tion by counsel not to answer a ques- 
tion outside the scope of the matters 
listed in a Rule 30(b)(6) notice violates 
that Rule. Id. at 730. 

35 Td. 

36 Td. 

37 Td. 

38 Detoy, 196 F.R.D. at 366-67. See also 
Cabot Corp. v. Yamulla Enterprises, Inc., 
194 F.R.D. 499 (M.D. Pa. 2000) (holding 
that Rule 30(b)(6) does not limit the 
scope of deposition to contents of depo- 
sition notice); Overseas Private Inv. Corp. 
v. Mandelbaum, 185 F.R.D. 67 (D.D.C. 
1999) (the scope of inquiry of a Rule 
30(b)(6) witness is limited only by Rule 
26(b)(1)’s general discovery standards). 

39 Marker, 125 F.R.D. at 126; see 
Meridien, 171 F.R.D. at 150. 

© United States v. Taylor, 166 F.R.D. 
356, 361 (M.D. N.C. 1996). 

" Td. at 361. 

2 Fra. R. Civ. P. 1.310(b)(6); Al Bahoul, 
596 So. 2d at 1161. 

43 Fria. R. P 1.310(b)(6); Al Bahoul, 
596 So. 2d at 1161. 

“4 Al Bahloul, 596 So. 2d at 1161 (trial 
judge has discretion to determine 
whether either party is misusing this 
discovery device); see Medero, 658 So. 2d 
at 567 (trial court has the right to deny 
discovery upon a showing of good cause 
including cumulative depositions). 

45 Al Bahloul, 596 So. 2d at 1161. 

‘6 Taylor, 166 F.R.D. at 361. 


Andrés Rivero and Jorge A. 
Mestre are shareholders of Rivero & 
Mestre, P.A. Their practices focus on rep- 
resenting corporate and institutional cli- 
ents in complex commercial disputes in- 
cluding financial institution and 
securities matters, intellectual property 
disputes, unfair competition, antitrust, 
breach of contract claims, securities ac- 
tions, healthcare litigation, class action 
defense, and litigation and arbitration 
relating to Latin American trade and in- 
vestment. They also represent clients in 
SEC regulatory, criminal fraud, and 
white-collar criminal matters. 

This column is submitted on behalf 
of the Business Law Section, Maxine M. 
Long, chair, and Steven Fender and 
Kevin H. Sutton, editors. 
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The Shadow of Justice 
by Milton Hirsch 
Reviewed by Jan Pudlow 

Sage advice from experienced 
criminal defense attorneys to nov- 
ices: “You must never ask the client 
why.” 

Make sure their constitutional 
rights are protected. Keep the pros- 
ecutors and cops honest. Try to get 
your client off. But never ask why. 

Milton Hirsch, a former prosecu- 
tor and seasoned Miami criminal 
defense lawyer, dares to explore 
that taboo question in his first 
novel he describes as not only a 
“whodunnit, but a whydunnit.” 

“T finally decided, look, we are all 
in the story of the emperor’s new 
clothes. People come into the sys- 
tem and we help keep them mov- 
ing along the conveyor belt, never 
asking the question that might stop 
the conveyor belt,” Hirsch told the 
Journal. “I wrote this to oblige the 
system to confront the why ques- 
tion.” 

That philosophical dare is deftly 
carried out with a seamy, cocaine- 
laced murder mystery that unfolds 
at the Richard E. Gerstein Metro- 
Justice Building in Miami and the 
café-lined streets of Coconut Grove. 

The story’s ethical undercurrent 
is driven by the two main charac- 
ters: the protagonist, 11th Circuit 
Judge Clark N. Addison, caught be- 
tween the law and the truth, and 
flamboyant criminal defense lawyer 
John Wentworth “Blackjack” 
Sheridan IV, who “owned a small 
sailboat named The Blackjack, an 
on-again-off-again Southern accent, 
and a liver that a cat wouldn’t eat.” 

Woven throughout an intriguing 
plot line that bends the truth and 
blurs guilt and innocence to shades 
of gray are snippets detailing the 
criminal trial process. Those de- 
scriptions—from jury selection to 


cross-examination techniques to 
sentencing—are so realistically 
rendered that the American Bar As- 
sociation chose to publish The 
Shadow of Justice as the first in a 
new series called “Great Stories by 
Great Lawyers.” As the ABA says 
in its release: “Part of the ABA’s 
mission in establishing the series 
is to educate the public about the 
criminal justice system by illustrat- 
ing the way it really works.” 

And the way it really works, day- 
by-day on crowded dockets, is a far 
cry from the lofty ideals taught in 
law school. 

Here’s how Judge Addison de- 
scribes the goings-on in his court- 
room: 

“Behind me are the flags, Ameri- 
can and Florida, and on the wall 
high above me a placard with the 
motto, ‘We who labor here seek only 
Truth.’ In truth, we who labor here 
seek many things. Truth is a luxury. 
Defendants seek a break; prosecu- 
tors seek a conviction; defense at- 
torneys seek an acquittal and, if 
they are very lucky, a legal fee. Ju- 
rors seek relief from boredom; visi- 
tors seek entertainment; victims 
and family members seek closure. 
I have no leisure to consider what 
it is I seek. Miami has America’s 
busiest criminal courts. The 
caseload of a judge in Miami is, on 
average, three times that of a judge 
in Manhattan. I seek not to drown.” 

What Hirsch was seeking when 
he went to the office early each day 
for a year to write this novel (only 
to leave it sitting in a desk drawer 
for three years) was a therapeutic 
purging during a midlife crisis. 

“The traditional options when 
confronted with a midlife crisis are 
to buy a Ferrari, have an affair with 
an underage woman, or I could 
write a novel. I might have gotten 
my wife’s permission for the affair. 
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The Ferrari was out of the question. 
So I went with the book,” Hirsch 
said with a hearty laugh. 

Hirsch’s wry sense of humor 
bubbles up throughout this quick- 
read, 205 pages, that leaves you 
wanting more. The judge has no 
gavel because they steal them in 
Miami. In an inside joke to readers 
who know the author, the judge 
tosses a well-thumbed copy of 
Hirsch’s Florida Criminal Trial 
Procedure into his briefcase (yes, 
the real-life publication of the new 
novelist). Blackjack, the bourbon- 
swigging criminal defense lawyer, 
describes business-as-usual as “in- 
nocent until proven indigent.” 

But scratch a cynic and you often 
find a disillusioned idealist under- 
neath. Pointed criticism of assem- 
bly-line justice reads more like an 
urgent plea to remember and em- 
brace the moral ideals of the legal 
profession before it’s too late. 

No one triggering event inspired 
Hirsch to seek refuge from his daily 
grind and delve into fiction-writing. 
Rather, he said, it was year after 
year of criminal defense work that 
caused him “to wonder and question 
my faith in the edifice of justice and 
my ability to add my grain of sand 
to that edifice if it exists.” 

(Interestingly, during the time he 
worked on the novel, Hirsch was in 
the midst of six years of working 
with the Innocence Project to free 
from prison Wilton Dedge, the man 
who spent 22 years behind bars for 
a rape he did not commit, finally 
cleared by DNA evidence in August 
2004.) 

The book’s title comes from the 
Cuban expression: “La ley es apenas 
la sombra de la justicia” —“The law 
is but the shadow of justice.” 

In one scene, recounting one of 
his first cases as a prosecutor when 
his first reflex at law-and-order de- 
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cisions seemed so much more cer- 
tain, Judge Addison reflects: “The 
law is what we live by. Justice is 
what we live for. It was the law 
school answer, but it wasn’t much 
of an answer. The law is what we 
live by. Sometimes justice is what 
we live without.” 

The Shadow of Justice is an en- 
tertaining read, especially fun for 
regulars of Miami’s circuit criminal 
court and for those who know the 
city. But the novel goes beyond light 
reading by digging deeper into ques- 
tioning why. Just by asking that for- 
bidden question, Hirsch brings us 
that much closer to an answer. 

By ABA Publishing, The Shadow 
of Justice is available to order online 
and is available in bookstores na- 


tionwide. 
Jan Pudlow is associate editor of 
The Florida Bar News. 


My Life Among the Serial 
Killers: Inside the Minds 

of the World’s Most 
Notorious Murderers 

By Helen Morrison, M.D., and 
Harold Goldberg 
Reviewed by Sara K. Dyehouse 

Yes, Virginia, monsters do exist. 
Helen Morrison has met some of 
them. In fact, she has spent hun- 
dreds, if not thousands, of hours over 
the past 25 years chatting amiably 
with, and reading scores of letters 
from, serial murderers such as Ri- 
chard Macek, Edward Gein, John 
Wayne Gacy, Robert Berdella, and 
Florida’s own Bobby Joe Long. She 
even has sections of Gacy’s brain in 
a jar in her garage, preserving it for 
the day when science advances 
enough to provide further informa- 
tion about this infamous killer of 33 
young boys and men. 

Obsessive about her reputation as 
an ethical, objective, and profes- 
sional researcher, Dr. Morrison has 
refused for more than a decade to 
pay for additional interviews with 
Marcelo Costa de Andrade, one of 
Brazil’s most notorious serial mur- 
derers, who in the early 1990s killed 
14 young boys, drinking the blood 
of two. Her persistence, she hopes, 
will pay off, and eventually de 
Andrade will decide to grace her— 
free of charge—with his innermost 


thoughts about his murderous ac- 
complishments. 

In My Life Among the Serial Kill- 
ers, Dr. Morrison, a certified foren- 
sic psychiatrist, researcher, and self- 
proclaimed “profiler,” purports to do 
more in her book than “spin tales 
about [her] dealings with serial kill- 
ers.” She is on a life-long quest to 
discover the cause(s) or precipitat- 
ing factor(s) that lead people to com- 
mit serial murder. From her vast 
experience interviewing scores of 
multiple murderers, she is “firmly 
convinced that there is something 
in the genes that leads a person to 
become a serial killer.” Conse- 
quently, she resoundingly rejects 
various “specious theories” that pro- 
pose brain injury, childhood abuse, 
and/or malnutrition as the precipi- 
tating factors. 

Taking pains to distinguish serial 
killers from psychopaths who are 
“lalble to kill without remorse,” but 
who “are otherwise humans like the 
rest of us, able to experience joy and 
happiness,” Dr. Morrison graphically 
details the gruesome experimental 
acts that her subjects have inflicted 
on their victims and their noncha- 
lant attitudes toward what they 
have done. She is convinced that 
none have progressed emotionally 
past an infantile stage, and thus 
have no ability to sympathize or 
empathize with their victims, which 
are abstract concepts beyond their 
level of emotional response. 

Having spent her professional 
lifetime reading about, studying, 
and living (vicariously) the lifestyles 
of these aberrant individuals, Dr. 
Morrison has discovered seven com- 
monalities among them: They have 
no motive to kill; they have no per- 
sonality structures that fit into the 
usual theories of development; they 
are not psychopaths; they are not 
mentally retarded; they are not psy- 
chologically complete human be- 
ings; they have not all been physi- 
cally and/or sexually abused; they 
are addicted to killing and cannot 
control their actions; they are not 
solely a phenomenon of the United 
States; and they are not of recent 
vintage. Ultimately, she hopes that 
society and the judicial system will 


come to appreciate the need to study 
these individuals closely, to apply 
our medical and scientific prowess 
to determine exactly what genetic 
or biological factor precipitates the 
addiction to kill others succes- 
sively—all toward the goal of find- 
ing a “cure,” or at least identifying 
these people before they strike. 
While the faint of heart would do 
well to avoid this book, all who are 
interested in or fascinated by this 
frightening segment of society will 
find Dr. Morrison’s personal experi- 
ences fascinating and insightful. 
While she does not profess to have 
the definitive answer as to why 
these people kill, Dr. Morrison 
makes a good case for genetic pre- 
disposition, and society would be 
wise to encourage her continued re- 
search in this regard. After all, while 
we might want Santa Claus to ex- 
ist, we don’t really want to believe 


in monsters, do we? 

Sara Dyehouse is a graduate of 
Florida State University College of Law 
and practices in Tallahassee. 


Skinny-Dipping 
By Claire Hamner Matturro 
Reviewed by Cheryle M. Dodd 

The press release caught my at- 
tention: “Article in Florida Bar News 
leads to major book deal.” I was ex- 
cited to see that the Bar Journal’s 


companion publication had 
launched someone into an enviable 
book contract and I was very curi- 


Bar members 
may submit brief book reviews 
of approximately 500 words for 
publication. They should be 
related to law but may be 
practical, esoteric, entertaining, 


or fiction. Reviews should include 
the number of pages, the 
publisher, cost, and purchasing 
information. Submit a hard copy 
and a diskette to Editor, 
The Florida Bar Journal, 
651 E. Jefferson St., 
Tallahassee, FL 32399-2300. 
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ous about the Bar News’ role in this 
scenario. It seems that Florida Bar 
member Claire Matturro read about 
the National Legal Fiction Writing 
for Lawyers Contest sponsored by 
SEAK, Inc., in a 2002 Bar News ar- 
ticle. She entered and won first 
place. HarperCollins Publishers 
liked Skinny-Dipping, too, and pub- 
lished it last fall and will publish 
Wildcat Wine in the spring. 

This mystery/legal thriller intro- 
duces Lilly Belle Rose Cleary, an in- 
surance defense attorney practicing 
in Sarasota. The story begins with 
Lilly’s winning a case; however, be- 
fore she can savor the win, she is 
defending herself in a chokehold. 
Not many pages into the book she 
is shot at; her files are rifled; and a 
client dies from a toxic marijuana 
joint. Adding to her legal adventures 
comes the despicable new client, Dr. 
Winston Calvin Randolph, the at- 
tending obstetrician in the delivery 
of a brain-damaged baby. While 
keeping herself from harm’s way, 
Lilly tries to determine if these 
assults are related to her Randolph 
case. 

Even with the preparation for a 
complex medical malpractice trial, 
the author succeeds in entertaining 
the reader with a cheeky main char- 
acter and a supporting ensemble 
that includes a law partner who be- 
lieves he is Stonewall Jackson’s rein- 
carnation, a Sunshine Skyway 
Bridge-diving rottweiler, an “unnatu- 
rally” calm secretary, and a former 
boyfriend/house guest who brings his 
pet albino ferret with him. 

“With the trial attorneys I knew, 
they were all funny; humor was very 
important to them to balance the 
stress. I thought, ‘I’ve got to get it in 
the book.” Matturro wanted this book 
to be fun, and it is. 

Skinny-Dipping is available at 
bookstores and via the Internet. 
Cheryle Dodd is editor of The 


Florida Bar Journal and Florida Bar 
News. 


Black’s Law Dictionary 
Vote-counters take note: Let there 
be no doubt about the meaning of 
the word “chad”—dimpled, hanging, 
or otherwise—in the recent presi- 
dential election. West, a Thomson 


business and one of the foremost 
providers of integrated information 
solutions to the U.S. legal market, 
has released the eighth edition of 
Black’s Law Dictionary®, with defi- 
nitions of 17,000 additional terms, 
including four kinds of chad, veggie- 
libel law, and enemy combatant. 

Edited by Bryan A. Garner, a lead- 
ing legal lexicographer, Black’s Law 
Dictionary is cited more than any 
other law dictionary in the United 
States and is a recognized author- 
ity in the definition of legal terms. 

Features include: 

¢ More than 23,000 meticulously 
researched new definitions, includ- 
ing 17,000 new entries. 

¢ More than 10,000 entries now 
contain citations to the West Key 
Number System® and to Corpus Ju- 
ris Secundum®, providing a clear map 
to cases and encyclopedic analysis. 

e Expanded coverage of growing 
practice areas, including intellectual 
property, family law, and criminal law. 

e Broadened and refined terms 
from civil-law jurisdictions and from 
such specialized fields of law as ad- 
miralty, parliamentary law, oil-and- 
gas law, and international law. 

e A new table of legal abbrevia- 
tions that lists more than 4,000 
shortened forms found in legal text 
and citations. 

e Expanded coverage of certain 
regions, including Louisiana, 
Mexico, England, and Scotland. 

“This edition benefits not only 
from an infusion of current legal 
terms, but from the incredible intel- 
lectual contributions of advisors from 
Berkeley, Columbia, Georgetown, 
Harvard, Michigan, Stanford, Texas, 
Yale, and other law schools,” said Gar- 
ner. “These board members played a 
pivotal role in cultivating the text 
into a first-rate work of scholarship.” 

Garner is the author of more than 
a dozen books on legal writing, En- 
glish usage, and other subjects. As 
president of LawProse, Inc., of Dal- 
las, he gives continuing legal edu- 
cation seminars covering all aspects 
of legal writing and drafting. 

For more information about Black's 
Law Dictionary, 8th Edition, visit 
west.thomson.com or call (800) 762- 
5272. 
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America’s Lawyer- 
Presidents: From Law 
Office to Oval Office 

What do Presidents Abraham 
Lincoln, Richard Nixon, and Bill 
Clinton have in common? They were 
all lawyers before they became 
president. In fact, 25 of America’s 43 
presidents have been lawyers. 

America’s Lawyer-Presidents: 
From Law Office to Oval Office, ed- 
ited by Norman Gross, director of 
the ABA Museum of Law in Chicago, 
is a readable collection of essays 
that explores the law careers of our 
national leaders and how these ex- 
periences shaped their presidencies. 
A majority of our past leaders have 
been legal professionals, and their 
choices have greatly influenced the 
history of the United States. 

America has elected lawyers as 
presidents from the beginning. John 
Adams, the second president and 
America’s first lawyer-president, 
combined a 20-year law practice 
with significant contributions to our 
nation’s founding charters. His son, 
John Quincy Adams, argued land- 
mark U.S. Supreme Court cases both 
before and after his presidency— 
including the famed Amistad case. 
In fact, eight of the 25 lawyer-presi- 
dents appeared as counsel before 
the highest court in the land during 
their careers. 

Lincoln was involved in more than 
5,100 cases during his 25-year le- 
gal career, while Rutherford Hayes, 
Benjamin Harrison, and other law- 
yer-presidents gained fame han- 
dling sensational murder trials and 
other high-profile cases. Others used 
their legal training as entree to the 
greater world of public service. 

Written by noted historians and 
presidential scholars, and high- 
lighted by photos, illustrations, and 
sidebars, America’s Lawyer-Presi- 
dents provides new insights into our 
national leaders and their lives and 
times, from colonial days to the 
present. 

America’s Lawyer-Presidents: 
From Law Office to Oval Office was 
published by Northwestern Univer- 
sity Press and the American Bar As- 
sociation Museum of Law in Sep- 
tember 2004 (ISBN 0-8101-1218-3, 
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hardcover) $39.95. The 344-page 
book is available at your local book- 
stores or by calling 1-800-621-2736. 


Rainmaking Made Simple 
By Mark Maraia 

With advice such as “say thank 
you for referrals early and often” 
and “never approach networking 
with a ‘what’s in it for me?’ mindset,” 
the author, a Colorado attorney, of- 
fers hundreds of tools to follow for 
marketing services without compro- 
mising your comfort zone or profes- 
sionalism. 

Rainmaking Made Simple: What 
Every Professional Must Know sells 
for $29.95 and is available at major 
bookstores. 


Directory of State 
and Federal Courts 

Listings for 2,113 state courts, 
214 federal courts, 14,708 judges, 
5,311 clerks, and other court informa- 


Being struck by lightning is rare. Having a disability is not. One in five Americans will acquire a disability 
in his or her lifetime. Take Barbara Gordon. At age 29, she was diagnosed with macular degeneration 
and was soon legally blind. But with the help of Easter Seals, she was able to rebuild her life and return 
to work. Please support the work of Easter Seals. 


tion are available in the 2005 Edition 
of BNA’s Directory of State and Fed- 
eral Courts, Judges, and Clerks. 

The facts have been updated and 
verified for accuracy by the court of- 
ficials themselves and include titles, 
street addresses, phone/fax num- 
bers, Internet addresses, and e-mail 
addresses in addition to state court 
structure charts. 

The print version (719 pages) sells 
for $185. To purchase or subscribe, 
go to http://online.bnabooks.com. 


How to Defend Yourself 
Against Your Lawyer 
By Amelia E. Pohl 

This tidy book helps the reader 
know not only when an attorney is 
needed, but also how to choose one 
that will solve his or her problem 
for a reasonable price. While han- 
dling a law suit involving property 
inherited from her father, Pohl saw 
how people with no legal back- 


Creating solutions, changing lives. 


ground could be mislead. 

With chapter titles such as “Mr. 
Perfect Lawyer,” “House Buyer Be- 
ware,” and “It’s Your Legal System,” 
the author suggests questions in 
layman’s terms to ask one’s attor- 
ney and reminds readers that law 
is “state specific.” 

“Even federal laws such as bank- 
ruptcy and Medicaid law are applied 
differently state to state because 
federal law gives the states a cer- 
tain amount of leeway in the admin- 
istration of the law,” Pohl reminds 
readers. 

Pohl received her J.D. from Nova 
University School of Law and con- 
centrates her practice in real prop- 
erty, estate planning, and elder 
law. 

How to Defend Yourself Against 
Your Lawyer is available from Eagle 
Publishing Company of Boca, 4199 
N. Dixie Highway, #2, Boca Raton 
33431. 
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Lawyer Services 


ATTORNEY REFERRAL SERVICES EXPERT WITNESS CONTINUED EXPERT WITNESS CONTINUED § 


@ A-A-A Attorney Referral Service ~ Jump 
start your practice. Every month over 13,000 
people Call seeking a Lawyer due to our Innova- 
tive Marketing Strategies. Call today - Is your 
phone ringing like it used to? 


1-888-669-4345 


AUTOMOTIVE 


FORENSIC SERVICES 


= Accident Investigation, Injury, Death, 


Property Damage, Defect, Negligence, Fire, Fraud, 


Bad Faith, Faulty Repair. State/Nationwide,* 
Salvatore R. Raimondi, Sr., (561) 832-6022, 
website: www.forensicmechanic.com 
E-mail: AFSASSOCIATES @AOL.COM. 


@ Engineering Legal Solutions, LLC. Whether 
you are looking to supplement your legal team with 


engineering experience or you are looking to add legal 


experience to your project management team, 
Engineering Legal Solutions, LLC is the answer. 
Licensed Attomey, Professional Engineer and County 
Mediator. PO BOX 1648, Orlando, FL 32802-1648; 
(866) 357-3630; 
www.engineeringlegalsolutions.com; 
info@engineeringlegalsolutions.com. 


: EXPERT WITNESS 


Handwriting 


= American Document Examiners, Rita Lord: 
1208 Marine Way, Suite 303 North Palm Beach, FI 
33408. Court qualified expert witness in Federal, 
Circuit, Probate, District Courts and arbitration cases 
throughout the U. S. Phone (561) 622-6310; 
www.americandocumentexaminers.com. 


Handwriting 


@ Forensic Document Examiner/Handwriting 
Expert: Don Quinn, 101 Century 21 Drive, Suite 


123, Jacksonville, FL 32216, (904) 721-3434. Thirty 


years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


Handwriting 


@ Certified Forensic Document Examiner, 
Thomas Vastrick, 380 S. State Road 434,Suite 


1004-132, Altamonte Springs, FL 32714. (800) 544- 
0004. Formerly with U.S. Postal Inspection Service 


Crime Lab. Over 27 yrs. Experience. ABFDE 
Certified (former Board Director.) Court qualified 
throughout southeast. 


Insurance Claims 


@ Expert witness for attorneys and insurance 
companies. Bad Faith cases involving auto, 
homeowner, commercial, life, health, disability, 
uninsured/underinsured, fraud, material 
misrepresentations, coverage questions, general 
liability, workers’ compensation and ERISA 
denials. Trial experience. Licensed Senior 
Adjuster since 1973. Ted Marules, Sr., call: 
(281) 852-1297; e-mail: tedm@marules.com; 
Web page: www.marules.com, Houston, 
Texas. 


Land Use & Zoning 


@ Lester L. Solin, Jr., FAICP, MCP, MBA, 
Fellow, Past Commissioner, Am. Inst. of 
Certified Planners (AICP). Author, AICP 
Professional Practice Manual. 35+ years 
Experience in Land Use, Site Plans, and Code 
Compatability, Consistency & Compliance. 
Solin and Associates, Inc.; (407) 682-7200; 
(407) 252-7200 cell; saiplans @ aol.com: 
www.solinplanning.com. 


Law Enforcement & Security 


@ Lou Guasto Law Enforcement & Security 
Expert Witness. Retired Police Chief with 
twenty-six years of Law Enforcement experi- 
ence. F. B.l. Academy graduate. Former 
University Criminal Justice Instructor. (954) 434- 
0413, www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medical 
experts. Since 1986. We have Florida 
physicians who have agreed to review your 
malpractice case, and if it has merit, testify for 
you. Plaintiff or Defense. 1-800-284-3627. 
Visit us at www.pfq.com. 


Mining Engineering 


& Mining Engineering Experts: Extensive 
expert witness experience, all types mining: 
accidents, injuries, wrongful death, construc- 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


Premises Liability & Security 


@ Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. William 
T. Gaut (239) 593-8033. Naples, Florida. Visit 
Web site: www.wtgaut.com. 


Tell them you saw it in the 
of The Florida Bar 
JOURNAL. 
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Real Estate Law 


m James L. Mack, Board Certified Real 
Estate Lawyer with 54 years of practice in Florida 
exclusively in the area of real estate law, “AV” 
rated, Chair of Dade County Bar Ass’n Real 
Property Committee 1995-2004, is available to act 
as expert witness or consultant in real property 
litigation in all Florida counties. 20185 East 
Country Club Drive, #607, Miami 33180, (305) 933- 
2266, fax (305) 682-1533. 


Structural Forensic Engineers 


House/Building Structural-Forensic 
Engineer. Design & Inspecting Structural Eng. (since 
1970) Experienced Inspections and Factual Reports 
for Damages, Defects, Errors & Omissions, Plans, & 
Documents Review, by P.E. (Professional Author). 
Mario E. Cambas, P.E. Tel: (954) 432-2480. 


PRE-SETTLEMENT 


LAWSUIT FUNDING 


@ Pre-Settlement Funding - Non-Recourse 
Cash Provided now - To Plaintiff's &/or Attorneys - 
before lawsuit settles. Also, Cash provided now for 
in-force Structured Settlements. Fast & simple. 
Nationwide Funding Group, LLC; 
www.nfgcash.com; (800) 355-0649; 

(561) 714-0660; Jeff A., CPA, CCFC. 


REAL ESTATE NOTES 


@ “Private party has cash for seller financed real 
estate mortgages, business notes, and other 
promissory paper. Please call (904) 298-3959 or 
visit my Web site: 
www.cash4cashflows.com/edgargutierrez. 


STOCKBROKER FRAUD 


MISMANAGEMENT 


& Call us to talk over remedies available to your 
clients who have securities account losses. 
Referral or co-counsel; expert witness affiliations. 
David McGee and Peter J. Mougey, Beggs & 
Lane, Pensacola, (850) 432-2451. 


STOCKBROKER MISCONDUCT 


@ Darren C. Blum, Esq. and all the attorneys 
at the firm concentrate on recovering investors’ 
losses caused by stock and commodity broker 
misconduct. Mr. Blum has vast experience 
within the securities industry, including working 
in the “pits” of the commodities exchange; 
former licensed securities broker; former 
associate of a large New York law firm that 
defended many brokerage firms; former intern 
for the NASD Arbitration Department; a 
published author of securities arbitration 
articles; and an approved Arbitrator for the 
NASD and NFA. Our attorneys have over 30 
years of combined experience handling 
stockbroker misconduct cases. Referring 
attorneys are gladly paid in accordance with 
Florida Bar rules. Blum, Silver & Schwartz, 
LLP, 12540 W. Atlantic Bivd., Coral Springs, 
FL 33071; Phone: (954) 255-8181; Fax: (954) 
255-8175, 1-877-STOCK-LAW. 


1-800-733-5342 
: 

| 

| 


Lawyer Services 
ASSET TRADEMARK 


& COPYRIGHT SEARCHES 
Searches 


TRADEMARK-Supply word and/or 
“Hard to find” assets, 


design plus goods or services. 
Debtors located, Backgrounds 


advertise in 


SEARCH FEES: 
COMBINED SEARCH - $315 
(USS., State, Expanded Common Law and Internet) 
TRADEMARK OFFICE - $135 
STATE TRADEMARK - $140 
EXPANDED COMMON LAW - $165 
DESIGNS - $210 per International class 
COPYRIGHT - $180 
PATENT SEARCH - $450 (minimum) 


INTERNATIONAL SEARCHING 


PAL Investigations, Inc. 
(800) 537-6900 


Since 1983 Lic # PI10350 
www.assetlocators.net 


DOCUMENT PREPARATION 


Witness, 


medical expert testimony in medical malpractice, personal injury & disability claims 


(for attomeys only - applications, Section 8 

& 15, Assignments, renewals.) 
RESEARCH- (SEC - 10K’s, ICC, FCC, 
COURT RECORDS, CONGRESS.) 
APPROVED- Our services meet 
standards set for us by a D.C. Court 
of Appeals Committee. 
Over 100 years total staff experience - not 
connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. 
200 North Glebe Rd., Suite 321 
Arlington, VA 22203 
Phone: (703) 524-8200 
FAX: (703) 525-8451 
Major credit cards accepted. 

TOLL FREE: 1-800-642-6564 
WWW.TRADEMARKINFO.COM 
SINCE 1957 


Have you ever wished you 
could sit down and talk in 
complete confidence with some- 
one about your law practice— 
someone whose drinking or drug 
problem may have been worse 
than yours; someone who can 
tell you what drinking/use of 
drugs did to his or her practice, 
family, and health? Or maybe 
just someone to listen with an 
understanding heart rather than 
with judgment and condemna- 


Bill Hager, President 


Former Insurance Commissioner 
Former NCCI, CEO 


Expert Witness Testimony 
For Insurance-Based Litigation 


INSURANCE METRICS CORP. 


Experienced in: 
Agent/Actuarial Malpractice, Surplus Lines 
Bad Faith, Coverage, Applications, Regulation 
Damages, Standards of Care, Reinsurance 
Liability, CGL, WC, Auto, HO, Disability 
Health, Life, Annuities, Ins. Agency Valuations 


cal 561-995-7429 


Full background at: 
www. expertinsurancewitness.com 


tion? 


Have you ever thought whata 
relief it would be, without any cost 
whatsoever, to be able to talk 
frankly with just such a person—a 
person who is solving problems 
just like yours and is living happily 
and usefully? 


Security Experts 
(All Disciplines) 


Now you can. Call the Florida 
Lawyers Assistance, Inc., hotline 
at 800/282-8981. 


Engineering, Safety, and 


If it's a question of 


Safety. aa 


The answer must be 


Professional 


Professional Safety Incorporated 


1 .800.562.7233 Located in the Palm Beach Area 
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Bruce Mellinger at 
(850) 561-5687 or 
bmelling @flabar.« 
meting @tladar.org. 
at 
| 
H 


Lawyer Services 


Computer Crime Investigations 

Search & Seizure (Evidence Gathering) 

Corporate Cases: 
Internet Abuse Cases 
E-Mail Abuse Cases 
Employee Termination 

Network Intrusion Detection 

Network Forensics 

Wireless Security 


Child Pornography 

Deleted File Recovery 

Hard Disk/Floppy Disk Recovery 
Litigation Support 

Password Recovery 

Keystroke Capture 

Accounting Fraud 

PDA Search & Seizure 


KNOWLEDGECLOUD, LLC 
http://www.knowledgecloud.com 
E-mail: info@knowledgecloud.com 
Fax: 1-866-804-0306 

Working For Law Enforcement, Defense Attorneys and Corporate Entities 


PHONE: (321) 266-7852 
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ASSOCIATES, INC. 


Nationwi e Fublic NRecords Researc 


Document Retrieval Services 


IRIS GRANT BUCHMAN 


1181 Suipwatcu CircLe 
Tampa, Florida 33602 
TEL. (813) 226-8810 Fax (813) 226-8710 
E-maiL: Igrantbu@aol.com UCC F 


Cost Effective, Expeditious Document Recovery Services U. S. District Courr — 


Master House Studios 


- Forensic audio enhancement & restoration services 
for attorneys and law enforcement agencies. 


- Free estimate and audio analysis of your recordings. 
- Over 13 years of professional audio experience. 3 05-629-8355 


Call now to help. 
1-800-996-4100 
www.stjude.org 


St. Jude Children’s 
Finding cures. Saving children. 


Research Hospital 


ee 


COMPUTER FORENSICS 
| 
BANKRUPTCY 
Free 
Audio analysi 
) 


Liability 


What might have been perfectly good yesterday could be less than ideal today. 
That's why there’s KeyCite® Alert to monitor breaking developments in the cases, 
statutes, regulations, and administrative decisions that matter most to you. Results 
are gathered and delivered whenever and wherever you want, including e-mail, 
fax, or wireless devices. So even as you're walking into the courtroom, you'll know 
if something you or the opposition is depending on has gone sour. If you want to 


know if it’s still good, use KeyCite Alert. Differences that matter. 


Call 1-800-REF-ATTY (1-800-733-2889) or visit west.thomson.com/products/keycite. 


KeyCite. Alert 


© 2004 West, a Thomson business L-305434/2-04 


Don’t you wish you could KeyCite anything? 


